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T.R, KALLAPIRAN PILLAT
v
The Authorised Officer (Land Reforms) Tirunelveli
Rawanyjam J.

30 th November, 1978/C.R.P.No. 2795 of 1976 Petition under S, 115

of Act V. of 1908 praying the High Court to revise the order of the
Court of the Land Tribunal (Principal Subordinate Judge) Tirunel-
veli, dated 2Gth July, 1976 and made in C.M.A.L.T. No. 35/1973 &
(the Authorised Officer (land Reforms) Rirunelveli dated, 7th
September, 1973 and made in Ml. 13/K.NGR.

Tamil Nadu Land Reforms (Fixation of Ceilingson Land) Act
(58 of 1961, as awended by Act 17 of 1970) $,3(14) fxplanation (2)
9 and 21 (A} and (b) and Deed, construction 'Family' definition
of - settlemenl of properties in favour of wife and unmarried
daugher out ol natural love and affeetion — document styred as 'Par-
tition', held, does not have the effect of taking the transferees
vutside the definition of 'fawily' - Voluntary transfers - Wffect of

Scope of 8. 2i(a) and (B).

In proceedings initiated under 8.9(2)(b) of the Tamit Nadu
Act, B6 wil 1961, as amended by Act 17 oif 1970, the petitioner's
holding was proposed to be detemwined as on 15th February, 1970,
dated ol commencement of the Act. The petitioner wanted that his
wile and two wminor unmarried daughters should not be taken to be the i
siembers of his family, as certain lands have been transferred to
thew by hiw voluntarily on account of natural love and alfection
under a document, dated 26th September, 1970, and as such they have
and as such they have to be exciuded frowm the fawmily under ®xpia-
nation (2) to S.3(14) which detines the famiity. The Authorised
Officer rejected the said okbjection of the petitioner, and took the
view that notwithstanding the voluntary transifer said to have been
made by the petitioner under the document dated 26th September, 1970
the transierees have to be taken as wembers of the I amity and
the holding of the family should be determined only on that bsis,
as the document, dated £6th September, 197C styled as a partition
deed will of all only under clause (a) of $.21 (A) of the Act and
not under clause (b) of 5.2 (B) and that divided unmarried daughters
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and wile cannot be excluded frow the fawily under Bxplanation 1 to

b,3(14} of the Act and treated the wife and two minor unmarried

daugh#ers in whose favour the said documents have been executed

ag members of the family and clubbed the extent transferred to them

under the document along with other extents held by the petitiomer ‘
and determined the extent of the land held by the .ifamily as 38.35 ‘

standard acres (Para 1.)

Held: that the document should be taken to be voluntary trans.
fer by the petitioner of some ol his land to his wife and two winor
unmarried daughters, notwithstanding the nomenclautre given to the
document as a partition deed., It is well established that the
nomenclature given to a document, is not determinative of the nature
of the transaction covered by the docuwment. = Its nature has to be
gathered from the contents of the document. The operative portion
ol the document does not say that ali the properties of the lamily
had been partitioned. It merely records a transfer of certain
properties by the p&tidioner to his wife and minor daughters out of
love and affection. A transfer on account of love and affection
can never be treated as a transfer in recognitiens of a right to

claim for partition (Para 4).

In any event, the petitioner's wife who 1s one of the trans-
lerees under the document in (uestion cannot claim to have been
excluded from the definition of fawily, Her inclusion in the family
cannot, therefore, be questione S21(A} specifically protests the
voluntary transfers of land by a parent or grand parent im favour of
unmarried daughters or unmarried granrd daughters on acc;u;t of
love and affection, il such transactions take place between the
date of commencement of the Act and the notified date. Theretfore;
the minor daughters of the petitioner to whom voluntary transter
has been made under ihe document will get the benefit of %xplanation
(2) to s.3(4) as also S.21(AJ. (para 6)

C.R.P. partly allowed
Mr. R.G. Rajan for the petitioner.
.ﬁT..A. Sivaji for the Additional Governmeni Pleader on behalf of the

Respondent.
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ORDER

In proceedings initiated under $,9(2)(b) of the Tamil Nadu
Act 58 of 1961, as amended by Ac. 17 of 1970 (hereinafter referred
to as the Act) the petitioner's holding was proposed to be de termim
ned as on 15th February, 1970 date oi commencement of the Act, At
that stage, the petitioner waated that his wife and two minor un-
married daughters should not be taken to be the members of his
family, as certain lands have been transferred to them by him volun-
tarily on account of natural love and affection under a document,
dated 26th September 1970, and as such they have to be excluded
from the family under explanation (2) to S.3(14), which defines the
family., The Authorised Officer rejected the said objection of the
petitioner and after making a local enquiry, determined the holding
of the petitioner's family as 48,06 std. acres as on 15th February,
1970, as regards the objection taken by the petitioner that the
lands transferred in favour of his wife, Neenumbikai Ammal and un-
married daughters Chellamal and Gomathi Ammal should be excluded
from the holding of the family, it took the view that notwithst-
anding the voluntary transfer said to have been made by the peti-
tioner under the document dated 26th September, 1970, the transfeso
rees have to be taken as members of the family and the holding of
the family should be determined only on that basis, as the documentu
dated 26th September, 1970 styled as a partition deed will fall only
under clause (a) of S.21(A) of the Act and not under clause s,21(B)
and that divided unmarried daughters and wife cannot be excluded
frowm the family under HGxplanation I to S.3(14) of the Act. It
that view, the Authorised Officer held that the wife and minor
daughters in whose favour the properties have been given under the
docpment dated 26th September, 1970 cannot be excluded from the
definition of the family, Thus, the Authorised Officer treated the
wife and two minor unmarried daughters in whose favour the said
documents have been executed as members of the family and clubbed
the extent trans ferred to them under the document along with other
extents held by the petitioner and determined the extent of the
lands held by the family as 38,55 std, acres, Aggrieved against
the decision of the Authorised Officer refusing to exclude the
lands given to his wile and two minor daughters from the holding of

the family, the petitioner filed an appeal before the Land Tribunal,
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2. The Land Tribunal also took the view that the document,
dated 26th September, 1970 can only be treated as a partition deed
and if not so treated, it will fall under clause (a) of $,21(a},
and on that basis, thete is no scope for edclusion of wife and
children from $.3(14) of the Act, which defines the family, “In

this view, it upheld the decision of the Authorised Officer,

3. In this revision learned counsel for the pretitioner con-
tends that the view taken by the Authorised Officer as well as the
Tribunal that the document can eniy be treated as a partitioen
dee&, cannot be sustained in law. It is the submission of the lear-
ned counsel that the nomenclauture given to a document, cannot be
material and decisive and that only the subStance of the transaction
which is evidenced by the document, should be taken as the decidiné
and conclusive factor., It is urged by the learned counsel that
though the document is styled as a partition deed, it cannot in
law amount to partition Firstly, the petitioner is the only sole
surviving co-parcener and there is no joint family as such, which
necessitated a division of the properties between the members of
the family, Secondly, in any event all the properties owned by the
petitioner were not taken for division under the document and that
the petitioner has chosen to give some items of the properties
possessed by hiu to the three persons referred to in the document,
fiven as regards the properties given to the three persons mentioned
therein, there is mno egual allotment, which will by the case in the
document is a partition., The document has, therefore, to be treated
only as avoluntary transfer by the petitioner under which some
properties had been given to the wife and daughters and not as

partition deed,

4, On a due consideration of the matter, I am of the view that
the document should be taken to be a voluntary transfer by the
petitioner of some of his land to his wife and two minor unmarried
daughters, notwithstanding the nomencla ture given to the document
as a partition deed., It is well established that the nomenclature
given to a document is not de terminative of the nature of the
transaction covered by the document, Its nature has to be gathered
from the contents of the document. It may be in vVery many cases
the parties may, without proper appreciation of the nature of the

transaction give & name to the transactions, which may not be

52/6--33,
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consistent witn the true nature of the transaction, In this case,
the petitioner whi 18 the sole surviving co-parcencer, cannot be
said to have offered a partition with his wife and wminor daughters
who are admittedly not entitled to claim any partition in the lands
held by the petitioner as sSuch sole-co-parcence., Apart from this,
all the properties of the petitioner have not come up for division,
which would be the case if actual partition is soupght to be effected
of the properties in the hands of the petitioner. The operative
portion of the document does not say that all the properties of the
family has been partitioned. It merely records a transfer of certan
properties by the petitioner to his wife and minor daughters out of
love and affection, A transfer on account of love and affection can
never be treated as a transler in recognitition of a right to claim
for partition, therefore, under any circumstances, I am not inclined
to treat the document, dated 26th September, 1970 as a partition

be tween the petitioner on the one hand and his wife and minor daugh-
ters on the other. I am also not inclined to agree with the authe-
rities below that since the documents is termed as partition deed,
it cannot be treated as a voluntary transfer. I, fact, the document
is nothing but a voluntary transfer of the petitioner's property in
favour of his wife and minuf daughters on account of love and affect

affection,

5, Then, the next question is whether as a result of this volun-
tary transfer, the transferees under the document will go out of the
family as defined in 8,3(14) of the Act 8,3(14) defines family as tle
person, the wife or husband as the case may be, of such person and
his or her minor sons and unmarried daughters and minor grandsons
and unmarried grand daughters in the male line whose father or mother
is dead. TRxplanation (1) however, excludes from the family in the
case ol persons governed by Hindu Law, minor sons and minor grand
sonsS be tween whom and the other members of the family, there has been
a registered partition in respect of those family properties, a
prel iminary decree for partition has been passed before the notified

date, fxplanation (2) to the said section says that in the case of
persons pgoverned by Hinda Law, uncarried daughters and unmarried
grand daughters in whose favour, any land has been voluntarily
transferred by either of whose parents or grand parents on account
of natural love and aflection, cannot come within the definition

of the family,
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6. The authorities below take the view that the document in
gues tion being a partition deed and a division in respect of un-
married daughters not being contemplated either by fixplanation (1)
and fxplanation (2) to S.3(14) the transfrees cannot be taken to be
outside the dilinition of the family, Ilowever, now that the document
has been taken to be a voluntary transfer by the petitioner in i
favour of his wife and unmarried daughters the guestion is whether
by virtue of fxplanation (2) they can be considered to be outside
the definition of family. Hxplanation (2) talks of unmarried daughd -
ters and unmarried grand daughters, Therefore, it will not apply
to a case ol wife in whose favour the land has been voluntarily
trans ferred by thbe petitioner. In any event the petitioner's wife
who is one of the transfrees under the document in uestion cannot
claim to have been excluded in the family cannot, therefore, be
queétionedn The position of unmarried daughters to whom the docu-

.mEPt{ will be different. They will have to be taken to be covered
b;_ﬁhe Mxplanation (2) for, the explanation specifically says that
unmarried daughters to whose favour their parents, have to be taken
outside the purview of the dafinition, Il unmarried daughters are
excluded from the difinition of family in view of the petitioner's
voluntary transfer in their favour, in view of Hxplanation (2) to
§.3(14) the lands transferred to them after the commencement of the
Act and belfore the notified date, cannot be clubbed while deter-
mining the extent of the lands held by the family, A perusal of
$.21(1) will make it clear, Any voluntary transfer made by the
father in favour of minor daughters will come within its scope.
3‘21(A} Specifically protects the voluntary transfers of lands by

a parent or a grand-parent in favour of unmarried daughters or
unmarried grand daughters on account of love and affection, if such
transactions take place between the date ol commencement of the

Act and the notified date. Therefore, the minor daughters ol the
petitioner to whom voluntary transfer has been made uwnder the
document will get the benefit of fixplanation (2) toS.3(14) as also
$.21§A). The wife will not get the benefit of either of these sect-
ions, In this view, the order of the Tribunal in so far as it
permits the clubbing of the extents conveyed to the minor daughters
by the petitioner under the document with the petitioner's holding
will be set aside.

7, The civil revision petition is, therefore, partly allowed
and there will be not order as to costs,



