273

LN Tdis dleid COURT UF JUDICALURE AT MADRAS

fnursday, the Bighth day of February
Une tihousand niune hundred gnd seveanty nine

PRESENT
the donourable Mr. Justice Rawanujam, CRP No. 2060
of 1977
5. sundarajan o Petitioner
Vs.
rhe Autoorised Uificer (Land Reforms), Gt Respondent

Yirunelveli

Petition under Section 110 of Act V of 1908 praying the
dign Court to revise tne order of the Court of tue Prl. Subordi-
nate Judge {Land fribunal), dated 20ta July 1977 and wmade in
L.A. 16 or 1976 in (CmA. LI; No. 13 of 1972.
JubGanmn i .

fuls petition cowiug ou ifor nearing tais day the court
delivered the rollowing judgments:

ithis revision is directed against tme order of tue Land
tribupal, Yiruaelveli excusiu. tae delay ia filing a review
application under section 5 or tie Liwmitation Act in CmA No.
(Liy Neo. 13 ox 1972,

fne respoudeut is tue Autuorised Ufiicer, Land Reforus,
firuuelveli agaiunst whose order am appeal had beeu iiled to tae
Land Iribunal, Ihe Land iribunal disposed of said appeal on 30th
UGctober 1974, A review application was tiled by tine Autuorised
vitieer om 27th Uctober 1975 after coasiderabie delay. Along
witih the review application, an agplic¥¥ion for excusiug the
delay ia riling tae review application (EA) No. 16 of 1976) had
also been filed stating tuat tae order of order of tae [ribuunal
nad to be examined at various levels and the alzner autihorities
dad to be cousulted for filing a review application and that
exawination and consultation resulted in the said delay and that

as sucin the delay was wot wilful.

Ihe application for condonation of tie delay was opposed
by tue petitioner aerein on the  round thnat as section 5 of the
Liwitation Act will not apply to tae Land firibunal which is not

a court, it cauuot condone the delay invoking that section.
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The Tribunal, however, has taken the view that as the Act which
given the power of review to the Tribunal does not provide for
auy period of limitation for filing an application for review,
the residuary provision in article 137 of the Limitation Act
could be invoked by the party seeking the review even if Section
5 of the Limitation Act cannot be invoked by tue Ilribunal. The
iribunal then went into the guestion as to whether sufficient
Zrounds nave been showa for colldonation of the delay, condoned
the delay in filing tne review application. Aggrieved against
the order of tne Iribunal condoning the delay the respondent in
ia 16 of 1976 on the file oif the Land [ribunal has filed the
preseut revision petition., The contention of tae petitioner in
tnat the tribunal haviag bheld tnat section 8 of the Limitation
Act will mot apply, erred in holding that tae delay could be
condoned under article 137 of the Liwmitatiom Act and that the
reasoniug given by tae iribumal for condonation of the delay is
in agy even unsustainabie. It h&s_aléo been contended that the
[ribunal nas no power to review under the provisions ofi Tamil

Nadu Act 58 oi 1961 or the rules framed thereuunder,

Whether the Jiribunal has got the power of review or not has
to be decided witn retfereuce to the provisions of Tawmil Nadu Act
58 of 1§61 coastituting (uce iribusal and the provisions dealing
with ife powers and jurisdication. Section 76 of the Act provides
tor the| coustifution of as wmany Land fribunals as necessary for
the purpose of tue Act Section 77(3) says that each Tribunal
snall have the same powers as are %eéted in a civil court under
the code of Civil Procedure, 1908. Section 78(3) provides the
wanner or disposal of appeals filed béfare the Tribunal, It
says that the iribumal, after giving the parties a reasonable
nﬁportunity of being heard, shall (i) detefmine a case finally,
(ii) remand a case and (iii) take additional evidence or require
such evidence to be taken by the Autiorised Officer. Section 80
says tnat tone provisions of Section 4 and of Sub;section (i) and
(2) of Section 12 of the Indiau Limibation Act, 1908 shall as
Tar as may be apply to any appeal under section 78 or 79. Rule
11 of the Land Reforms (Fixation of Ceiling on Land), Rules,
1962 deals with tuhe powers oi tihe Authorised Officer and the

procedure to be rollowed by nip.
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ifnat rule says;-—-

(i) fhe Proceedings of the autuorised officer shall be
Sumuary and shall, subject to the provisions of tie Act aad these
rules, as iar as possible be governed by the provisions of tie
Code oi Civil Procedure, 1908 with regard to--

(a) the issue and service of sumuons ;

(b) the examinatiom vi parties and witnesses;
(¢) the production of documents:;

(d) the awendwent of pleadings;

(e) the addition of parties;:

(£) the passing of ex—parte orders and setting them
aside ior good cause;

() the ordering dismissal for default of appearance
and setting aside sucu orders for good cause;

() the reviewing of orders passed on groumd of apparent
error;

(i) local inspection and

%jj the passing of orders.

2. A summons reguiring the attendance of any person or for
the production of any document during an enquiry ander the Act
or these rules shall be in form 5", According to tae petitioner,
neitiher section 77 nor section 78 coufers a power of review to
the Uribunal and though the Cribunal has the sawme powers as a
revested in a civil court under the code of Civil Procedure under
section 77(3), that will not emable the Tribunal to entertain a
review application as such a power has not been specifically given
and though the tribunal is iavested witu tae powers of a ecivil
court that will mean that the Tribunmal can have all the powers of
a civil court in the matter of disposal of the appeals before it
and not for entertaining a review application. It is also pointed
out by the learned counsel for the petitioaser that while rule 11
specifically coufers a power of review on the authorised offiéer
tihere is no such specific conferment on the [ribunal and taerefore,
the Land Tribunal should be taken to have no power toreview its
won orders. In support of this plea, the learned counsel refers
to the decision im S. Ganapathy V.N. Kuparaswami (AIR. 1975
Madras 383) wn waich it was held that the appellate authority
functioning under the famil Nadu Buildings (Lease & Rent Control)
Act 198Q is not a court but a person desiznate and therefore
it has no power to condone the delay in filing appeals before
it by invoking sectiond5 of the Liwmitation Act. The petitioner
sabwits that on the same analogy the Land fribunal can only bhe
treated as a persona designata and not a court and therefore the

52/6--14,
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Iribunal could not iuvoke section 5 of tue Limitation Act.
hieference also has been wmade to the decision in fown Muniecipal
Couansel V. pPresidiug Ofiicer, Labour Court (1970 1SC 1) wherein
1¢ nas been pointed out that section 137 and the other articles
in tue third division of tme schedule will oniy apply to
applications wade to court under the civil procedure code with
the exception of applicatioaus under tne Arbitration Act and also
under the CRPC and not to applications wade to Industrial

ITribunals or Labour Courts.

ine learned couusel for tne respondent would however assert
that tne Tribunal has tie power to review its won orders as also
the power to condone the delay in filing a review application.
Thus the controversy betweeu the parties relates to the following

three guestions.

(1) Whether the Tribunal has the power io review its own
orders (2) whetaer the Iribunal nas got the power Eo condone
the delay either under Section 5 and whkhther the review applica-
tion could be filed within 3 years under Article 137 of the

Limitation Act.

firat tiue Tribunal is only a persona desisnata and not

a court is beyound any doubt. Section 76 whicha provides for the
constitution oi Land Iribunal says that the dovernment shall
constituté a Land fribunal consisting of a Judicial Officer not
below the rank of a Subordinate Judge and Section 77(1) enables
the uvovernment to deteruine the areas over wiich the Iribunal

so constituted can exercisefjurisdiction. These provisions

makce it clear that }ne fribunal constiteted is only a persona
designata and not a court. The learned counsel for the respoudent
also does not dispute this position; The controversy between
the parties is ounly as to whether the Pribunal has Zot the power
to review its won orders. While the petitionmer says that the
rribunal has so such power the respondeat asserts that it has,
Section 77(3) confers on the tribunal all the pow2rs vested in

a civil court under the code of eivil pfocedurex This seems

to suggest that the Iribunal will have ali the powers which

tae civil court has under the Code of Civil Procedure. There
cannot be any doubt that a court functioning under the (Code of

civil procedure has the power to review. dowever, the learned



277

counsel for the respondeant would refer we to sub-section (3) of
Section 78 and say that though Section 77(3) is somwwhat wide

$0 as lo attract all the provisions of the code of civil proce-—
dure, sub—section (3) of Section T8 curtails the s=aid wide power
Tor Section 78(3) merely enmables the tribunal to determine the
case fTionully, remand a case or ftake additional evidence oT regaire
such evidence to be takan by the amthorised orficer ang tuere is
no reference to the power of review. I am not inclined to azree
Wita the learned counsel Tor tne respondeat that Section 18(3)
should be taken to supersede or cultail in any magner Section
77(3). osection 78(3) merely says how the Tribunal should dispose
of the appeal atfter neariug the parties. The provisgions will not
apply to a stage where the appeal has beest disposed of by the
fribunal and a party seeks a review of its order. GSiasce section
77(3), specifically invests all the powers of a Civil Court under
the (ivil Procedure (ode on tne.fribunal, it should take in the
power oI review as well and that power has not been curtailed

by sub-section (3) of Section 78, as contended for by the respon-
dent.

I'ne argument of the petitioner based ou rule 11 is that
while tiae Autborised Officer has been specifically given power
toe review, tae lribunal has oot given such power. HHere azain T
do not see any merit in the said coantention. The authoerised
officer Bas not been invested witn all the powers of a ecivil
court and only certaiun enumerated powers nad been conferred on
tne autuorised otficer and one of such enumerated power i& the
power¢er weview. That is not the case in relation to the Yribunal.
fne tribunal nas been invested with all the PpoOwWers of a civil
court and thaere is no necessity for epumerating the wvarious pOWErs
particularly tone power of rgvieﬁ. L have to therefore hold

tuat the Yribunal nas got the power G0 review its own orders,

Uuce all tue powers of a civil court uuder the Civil Proce-=
dure Code are amailabie to tue fribunal, it can entertain a review
petition within thne time wuica is normally prescribed for tiling
review petitions before time (Civil Courts. fhe period for filing
a review petitiouer beiore a civil court is 30 days from the
date of tne order. 1In tais case, tne review petition has been
tiled beyound the period of 30 days und therefore, the necessity

arisen to file an application for coudonation of the delay. But,
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the delay could condoue oanly be invoking tne power under Section
5 oif tue Limitation Act. daving regard to bection 80 of the Act
wiich says that tae provisions of Section 4 and of sub-section
(1) and (2) of dection 12 of tue [ndian Limitation Act, 1903

will alone apply to any appeal under section 78, tne guestion nas
to be counsidered winetuner sectivon & of the Dimitation Act could
even then be applied by tne Iribunal. Wheun particular sections
of tue Limitatiem Act nave been made applicable under Section 80,
the normal inference is that the other sections are not appli-
cable. LIf all tue provisions of thne Limitation Act were to apply
to the Tribupnal. fheretore, the inteution of the Legislature
appears to be not to make section 5 applicable to appeals before
fribunal. iaving regard to tae language of section 80 of the
Act, it is not possible to say that section 5 of the Limication

Act can be applied to proceedings before tae Tribunal.

Lo a case arising under the Kerala Buildings (Lease and Rent
Control) Act, 1965 A full Bench of the Kerala iigh Court in
Fernandaz- v. Umua (AIR. 1974 Kerala 102 (F.Bj held that the
appellate autmority under that Act is a persons designata and as
auch neitner section 5 nor section 5 read with sectionm 29(2) of
tae Indian Limitation Act will apply for coandoning the delay in
filing appeals. In Abdul wahid. V. Abdul Kbhader (ALR 1947 Mad.
4yv) Yanya ali, o. had held that the appellate authority consti-
tuted under Section L2 of the Madras Buildiungs (Lease and Rent
Control ) Act, 1966 is a persona designata aud not a court, Simi-
lar view nas beeu expressed by tais court in CUhinnaiah [lhevar
V. Badasa (ALR 1948 Mad. 539) Hajam Aiyer V. ravanambal (AIR 1949
Mad. 787) and 5. vanapatiy V. Kumaraswamy (ALR 1975 Mad. 383).

In view of the above decisions the Land i(ribunal cannot be con-
sidered as a court aud it canmmot invoxke Article 5 oi the Limita-
tion Act for condonation of tue delay in filing the review before
1k,

The learned counsel for tane respondent refers to the deci-
sion in D.i. Rao V. Ranga (AIR 1975) (AE L3) wherein it has been
held that tiue Rent Contreoller acting under the Rent Control Act
is a court and section 5 of the Limitatiom Act is applicable to
tite proceedings bhefore it. But with due respect fo the learmed

judge who decided that case. I cannot agree with that wiew.



279

mven assuming that the said decision is rignt, it caanct be
applied nere ifor the reason tnat sectiocn 80 of the Act waich
applies certain specific sections ol the Limitation Act to the
proeceedings betrore tiue Land fribunal it has to be ueld that the
Land I[ribunal nmas no power to inveke section 9 of tie Limitation
4ct whican 1s not one oif tae speciiied sections for purpose of

condoning tie delay ian riling a review petition.

furtuer tie fribunal in this case proceeds on the basis
tonat thougn section & of tie Limitation Act may not apply, the
time for iiling a review petition sinould be takenn te be governed
by article 137 of the Limitation Act, as section 77(3) does not
provide for any period oi Limitatioun for an application for
review and, therefore, tne residuary article. 137 would along
apply. 1lnat being tane basis of the deeision of the Land Tribunal,
it should have ueld that the application for excusing tne delay
is not necessary as tne review application bas been filed within
tne period oi thnree years prescribed by artiecle 137. But the
(ribunal has ultimately excused tue delay oa the ground that it
was due to administrative reasons wiich was unavoidable. Tfhe
question 1s as to what 1s tae period of limitation lor iilinyg a

review application before tae Iribunal.

Article 124 provides a period oi tairty days frow tue date
of order sougnt to be reviewed Tor seeking review of a judgewment b
by a court other tihan tae Suprewe Court. In view oI the fact
tiuat tine land tribunal is invested witn all tae powers of a
civil court under tue code of CivilPProcedure, it aas got the
power to review its owa orders and such a power could be invoked
by a party berore the iribunal ian the sawe nammer as it would be
invoked by a party betfore a court. 1i tnat were to be so a party
before a civil court has to tile a review application within 30
days irow the date of the order of decree. On the same analogy
a party betore the Land (ribunal should also invoke the power of
review withiu the said period. Merely because Act 58 of 1961
does not provide specifically for limitation, resort canuot be
pad to tone residuary provision inm article 137. Jvean the eivil
procedure code does not contain the period oi limitation for
iiling any review betore the court and one has to look inte the
provisions o tue iimitationm Act for that purpose. Similarly,

once tuae Land fribunal comsidered is to be a court for tae purpose
52/6=-T75.
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of filing a review, the review has to be riled withiu the same
time as 1t would be filed beiore a civil court. Article 137 is
# residuary article wihicha nas to be applied only when wue period
of limitatiom is prescribed iu tiue Scaoedule to toe Limitation

Act. JTheferore, article 137 caunot be invoked iu this case.

Lfue result is tne order oi tueé Laad Tribanal coindoning tue
delay in filing the review application cannot be sustained. Nor
could tne review petition neld to be in time under Article 137.
fhe civil revision getition is tneretore allowed. However,

tuere will be no order as to costs,

(Sd.y K.V Ramacnandran,
“Asst. Begistrar (AS).

/Irue copy/



