IN THE SUPREME QUURT CF INDIA
CLVIL APPELLATE JURISDI CTION
Civil Appeal Nos. 2456 and 2457 of 1978

Nagu Reddiar and others = Appell ants
Vs,
Babu Reddiar and o thers & Respondents

and
Vice Versa Judgment

KATLASAM, J.

——————

These two appeals are by certificates granted by the High
Court of Madras against a common judgment in A.S:No.l114 and
A.S5.No.194 of 1958,

These appeals arise out of a suit filed by the plaintiffs
in the court of the Subordinate Judge, Tiruchirappalli in
0S. No.152 Anaey Bection 92 of the codeto? Civil Procedure for
removing one Nagu Reddiar, the first defendent from the trustee-
ship of the suit charities and for framing a scheme for the said
charities. The trisl conrt found that the tws charkties in in
question were public trusts and comprised all the alienated
properties except item 7 of plaint, A schedule to the trust
properties. The trial court found that B schedule properties
were bequeathed for performance of puja on the Samadhi and for
feeling the Agathies and parndésies in the Matam and that the
Samadhi could not be separated from the Matam and therefore the
dedication of the B schedule properties in favour of the Matam
and ‘Samadhi koil is invalid in law., The court ordered the
removal of the defendent from the office of the trusteeship and
directed him to render aceounts and ordered the framing of a
schene for plaintiff. A schedule properties ®wxcept item 7 which
was found to be not a trust property. Aggrieved by the judgment
bo th the plaintiff, and the defendants preferred appeals to the
Bigh Coutt of Madras the Appent by ihe plointi el velnp i oo add
of 1958 and by the defendents A.S.No.194 of 1958, The High Court
disposed of both the appeals by a common judgment dismissing
A.S.No,114 subject to the modification of the decree of the
lower court that the first defendant would be liable to render
account in respect of the trust properties only for six years

prior to

52/6-39



| 46

prior to the date of the suit and not for the entire period of

hig management as ordered by the judge.

The High Court allowed the appeal in A.S.No.194 of 1958
in part holding that iten 7 of the plaint A schedule properties
was also part of the trust properties. It also found that
al ternations of 1tems 7, 8 and 15 of B Schedul e properties were
not valid or binding on the trust. Differing from the trial
court, it held that the Matam and the Samadhi kokl were not
inextricably mixed up and that the endowment for gsachidhananda
matam was a valid endoment. The High Court allocated half the
properti es mentioned in the B Schedule to the Sachidananda Matam
and feeding charity and directed that the other half of the
B Schedule properties should go to the first defendant because
it related to the Puja in the Samadhi the endowment for whi ch
purpose not being valid, Aggrieved by the judgment of the High
Court the parties have preferred appeals against the common
judgment in A.S.No.ll4 and 194 of 1958, For the purpose of
convenient reference, we will refer to the parties as plaintiffs

and defendants according to their rank in the trial court.

The facts of the case are briefly as follows:
By a deed, Ex.Al dated 10th September, 1885 five members of thé
family of one Naga Reddi dedicated certain propertises belenéing
to the family described inm Schedule A and B to the plain to two
charities are called the Annadana Chatram and the other called
Sachidananda Matam situated in the village of Vairichettiapalayam.
Besides the two charities, properties were endowed for the
upkeep of one Karpaka Vinayakar Temple constructed in the village
by the ancestors of the founders and for certain Kattalai in
Sabhanayagar temple in Chidambaram, Subramanyasami temple in
Palani and Arunachalaswarasami temple in Tiruvannamalai, ©Gn the
same day the founders of the trust under Ex,A2 nominated one of
them, Ramalingachi Reddiar, as a trustee for the charities of
life, After his life time his son, grandson and her descendants
were to succeed, Under Ex.Al separate sets of properties were
dedi cated for each of the charities till he died in 1942, He had
no natural issue and therefore adopted the first defeddant in
1918 as his son, The first defendant assumed management of the
trust properties in accordance with the line of succession

indicated in Ex.A2. 1In the plaint it was alleged that after the



first defendant took charge of the properties in 1942, he had

uct carried out the directions of the trust alienated the trust
properties by sale and exchange and had not maintained any accounts.
On the ground of misfeasance, mal feasance and misappropriation of
trust properties the plaintiffs prayed for the removal of the

first defendant from the office of the trusteeship and asked for
accounts and for framing of a scheme. The main fontesting defan-
dant being the wife of the first defendant’ s brother—in-law,

The second defendant and the other defendants are eigher aliences

or persons in possession of the trust properties.

In these two appeals before us the concurrent findings of the
courts below that the Annadanachatram is a publie trust and that

it 1s valid is not disputed, The findingiof the High Court that
the trust properties were improperly alienated and that they are
not valid is also not questioned befo re us;, The findings of

the courts below that the first defendant was guilty of breach

of trust in relation +o the properties and directing his removal
from the office of trusteeship Mor aperiod of five years and the
direction calling upon hin' to fender accounts for a period of

Zive years before the filing 01 the suit are not chall snged.

In both the appeals before us %he only point that was raised

was regarding the B Schedule properties. The contention on behal £
of the plaintiff is that the endowment is a valid one and as it was
maitlv in favour of the Matam and feeding of the poor who vigited
the matam and that the performance of the pitja in the samadhi

was not connected with the main endowment as the properties vested
absslutély im favour of the Matam. On behalf of the defendants

it was submitted that the endowment is not valid in law as its
purpo se was for maintenance of a tomp (Samadhi) of an ancestor

0f the defendant which is invalid in law,

The trial court held that the samadhi koil referred to in
Ex.Al and A2 means the tomp or Mombs built over the place where
the mortal remains of certain ancestors of the executants of Exs.
Al and A2 were interned and that from the description that the
Samadhl koil adjoining or appur tenant to the Matam and the fact
that the properties were bequeathed for performance of puja at
the samadhi koil and feeding the agathies and paradesis, the
bequest is one in connection with the performance of puja at the

samadhi. It also found that the samadhi and the matam premiges
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were adjoining each other and so closely intervened that they

cannot be separated and therefore the bequest for the perfomance

of puja at the samadhi koil should be decl ared as invalid. The

High Court while agreeing with the conclusion of the trial court

that the samadhi is really the tomb of an ancestor of the defen-

dants firmly disagreed with the finding of the trial court that

the matam and the samadhi are intervined or so inextri eably

mixed up that the endowment under Ex. Al of B Schedule properties -
must be held to be an invalid document as it benefits a Samadhi,

The High Court came to the conclusion that the charity in favour

of the Matam for feeding of the poor is a valid endowment and

was a distinet charitable object and therefore valid endewment, s
While confirming the endowment in favour of the Sachi dananda

Matam, it found the endowment as regards the samadhi of the tomb

as invalid. Having regard to the nature of the servi ces rendered

by the Matam and the samadhi, the High Court allocated half the

properties mentioned in the B Schedule $0 Sachidananda Matam and

feeding charities but directed the other half of the properties

in the B Schedule to be delivered to the first defendant.

The question that falls for determination im the nature of
the endowment as regards the B Schedule properties and as to how .
far it can be held to be valid. As rightly pointed out by the
trial court the determination of this guestion will solely depend
upon the construction of the two documents, FExs. Al and A2

particalars Ex. Al the trust deed,

The trust deed was executed on 10th September 1985 by five "
persons in respect of the undermentioned charities. Karpaga
Vinayakar temple constructed by their ancestors, Annadhana
choul try and the nandavanam (flnwer garden) attached to it,
Sachidananda Matam (and the Samadhi Koil) tomb attached to it
Sabanayagar temple in Chidmmbaram, Subramaniaswami temple in
Palani and Arunachaleswaraswami temple in Tiruvannamalai. The
recital in the document provides that the settlers are allotted
84,8 acres described in the schedule absolutely under the
document for being utilised for the charities mentioned. The
settlers declared that they would have no rights whatsoever in
respect of the aforesaid properties. The recitals are followed

by the Schedules. The first schedule recites that the properties
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mentioned thereunder are allotted to the Karpagam Vinayagar
tenple, After giving description of the various items of
pe¥perties it is direected that the income from the properties
will be utilised for conducting pujas twice a day and abishekam
on special occasions by employing brahmins for the Vinayagar daily.
A separate schedule is given regarding the properties which are
allotted to the Annadanam choul try. The schedule starts by
saying that the properties which are allotted to the Annadanam
choultry, A% the end of the schedule, it is directed that the
income from these properties be spent for feeding the brahmins
that come to the choultry and for expenses of the Nandavanam
attached to thc choultry, The next schedule is relevant for our

purpo se. The schedule in question is captiomed as follows:-

Description of the properties allotted to Sachidananda
wmadam 1t may be noted that the description does not include
the samadhi but at the end of the schedule it is proviied that
the income from the properties mentioned in the schedule be
spent for feeding the Agathis and paradesies and for conducting
puja in the samadhi attached to the matam. The other Schedul es
describe the properties that are allotted to the various etmples,
Snbaﬁayagar temple at Chidambaram, Arunachal eswaraswami temple at

Thiruvannamalal and Subramaniaswamy temple at Palani,

On behalf of the defendants, Mr. Mridhul the learned

counsel submitted that the endowment under the B Schedule was
for the purpose of the feeding the Agathies and Paradesies who
visited the samadhi and the matam was for purpose of accommodate
ing sueh vigitors to the samadhi and as sich the principle object
of the endowment was for samadhi and that it is invalid in law.
1n any event, the counsel submitted that the finding of the

lower court that both the charities were so inextricably inter—
vined that they cannot be separated whi ch would ential the
invalidation of the entire endownent was correct. On the other
hénd9 Mr, Krishnamurthy Iyer the learned counsel for the plaintiffs
submitted that the samadhi was in fact a kovil and the entire
endowment was valid as it was for the purposd for feeding the
peor who came to the temple. In any event he submitted that the
vesting of the properties under schedule B was only in favour of
the matam and that only direction was to spend some money for

performing the puja in the samadhi. In the event of the direction
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for the puja of the samadhi being held unsustainable in law that

the part of the endowment aléme is liable to be dezlared invalid,

We find no difficulty in _. :.cting the extreme contentions
of both the partiecs and agreeing with the finding of the courts
below that the samadhi was a tomb of ancestors of the settlers
of the trust and as such the settlement in favour of the tomb is
not valid in law. The guestion therefore that remains for
consideration is as to what part of the endowment under B Schedule
could be found to be valid, Strong reliance was placed by both
the learned counsel on the tamil words that are used in the
settlement deed. Mr. Mridul, the 1learned counsel for the
defendants, submitted that the document if properly construdded
would show that only a charge was created on the properties for
performing the various charities and the properties continued to
vest with the settlers, In any event he submitted that the pe
properties described in schedule B were jointly endowed for the
Matam as well as for the Samadhi and were inextricably interwined
and as such invalid, Particular stress was laid by the learned
counsel on the words which means a document for charity in writing
evidenecing the transactions. The learned counsel would construe
the words 'pornthitarvu’ & as meaning charge. We are unable %o
agree, the words means document evidencing the transactisn |
"Ataravu’ means support and 'Porthataravu' would mean document in
suppori. The plea of the learned counsel is unsupportable as the
document explicity states that the properties are given absolutely
for the ch i =%iis,

This unequivocal statement if followed by the raci tals
that the settlers will have no right whatsoever to the properties
endowed. Again to place the matter beyond all doubt, it is
specifically recited that for the purposes of conducting the
charity Ramalingachia Reddiar, his son, grandson and their descen—
dants will be Dharmahartas. On a reading of the documents we have
no doubt that the properties were absoluteély endowed in favour of
the charities and the settlers specifically relinguished all their
rights in the endowed properties. This leaves us with the
consideration of the question whether the properties were endowed
in favour of #aéh thematambendcerthe samadhi or the matam alone,

The schedule commences as follows:
= ¥
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The description of the lands allotted to the Sachinandaswami
ma@am.

This desecription standing alone woxld mean that the properties
were to vest in the Sachidanandaswami matam alone, But the recital
in the body of the trust deed includes the samadhi koil “attached
to the matam as one of the beneficiaries which would indigate that
the endowment was in favour of the samadhi also. While agreeing
with the learned counsel that the above recital would sapport the
plea that the endowment was in favour of the Samadhi also, are
inclined to hold that the properties as described in the schedul e
were intended to be vested in the @matam with a direction that
incomes from the specified properties were to he spent for the
purpo ses mentioned in the schedule itself, we find that in the
schedul e under which properties are allotted to the Annadana
Choul try. While the schedule begins by stating the properties are
allotted to the Annadana choul try, at the end of the schedule
it is directed that the income from the properties spent foz
feeding the poor in the choul try and for main taining Nandavananm.
Reading the entire document as a whole we feal that the intention
was that whole of the properties were endowed for the purpo se of
chari ties mentioned the vesting was to be as directed in the
schedul e with the obligation that the income from the properti es
as mentioned should be utili sed for the upkesp of Nandavanam
attached to Annadanam choul try, and for the purpose of puja in
the samadhi also from the income of the properties that were
allotted to the Sachi dananda matam. 0On a ecareful reading of the
document, we are satisfied that the properties described in the
schedul e referred to as a properties allotted to Sachi dananda swami
madam vested in the matam with a charge that a part of the income

should be spent on the puja to be performed in the samadhi.

In this view we are unable to accept the conclusion arrived
at by the High Court that the properties were endowed for the
matam and the samadhi and that as the pwrposes of the charities
were distinct and separate they could be separated. We are equalls
unable to agree with the allotment of half the B schedile properties
for the charities concerned with the matam. The direction that
the other half of B schedule properties shoul d go to the first
defendant cannot be sustained in law, for even on the finding of the
High Qourt, the properties would have to revert back to the settl er

and their desendants,
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We are of the view that enly a charge was created for the
expenses for comducting the puja = the samadhi on the bi-a_p-.eft.-i es
that vested with matam, The sTion a¥ises as to how for such
a direction in ithe settlement gould be held to be valid in law,
it is not dispute that for the setilement to be valid and for
the trust o claim excempt-on from the rule against perpertuity,
it must be for a religious and charitabl e purpose rs cognrsed as
suth by Hindua Law, The Baglish law relating to settlements on
tombs does not apply te Hindu Beli gious endowments. The courts
in India have adopted the techiical meaning of charltable trusts
and charitable purposes which the courts in English have placed
upon the temm charity, But in addition, under the head of
advancement of religion, there are other charitable e'bj'“é’cﬁ in
Hiudu Law which will not be zharitable accardln.g t Baglish Law
for that law faorbid begquests for what are termed &upiﬁrsmtatwua
nges, Under the Mussalmanwakf valdings Aet, 1913 Act VI of 1913,
& Vekf for thée maintenance and support, whelly or partially

"of his family of descendants iz valid provided the ul timate

benefit if expressly or impliedly reserved for the poor or for
any other purposs recognised by the Mussalman law as a veligious

pious 6r charitabls purpose of a pemmanent ehargeter.

What are poxely re];j,_g__io.u-g, purpo ses and what religious
purpose will be charitable wmusti be entirely decided according 1o
Hindu Law and Hindu notiens. Mrs. Saraswathimmal and ane thex
Vs, Rajagopal (2954 S6R 277) it was held that the determination
of what sondus= to religiouns merit in Hindu Law is primarily a
matter ¢f Shast#ic induction and therefore any purpose claln:d
to he valid one for perpectaal dedicatiom on the ground of
religiows merit though lacking in publie benefit must be zhown
te have o shastraic basis as far as Hindus are concerned. While
stating sok this court regognised that other religious practi ces
and beliefs may have grown up and obtained recognition from
gertaln classes as- ehn'sti_tutie.h.ﬁ{/_%érp.g ses conducive to reli gious
werit, But if such beliefs are ® be accepted by courts as being
sufficient for valid perpetual dedication of ppreperty therefore
without the element of actual or presumed public benefit, 1t must
atleast be shown that they have ebtained wide recognition and
congtitiite the religious practice of a substantial and large
class of persons. _. After referring to the Madras decisions in
Krishnamurthy Va. (ILR 58 Mad. 204) Thondilkodaramma (Mudali az
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and two other, A Dravia Sundaram Pillai Vs. V. Sybramanian Pillai
and 2 ILR 1945 Mad. 854) and Velusamy Gomnder vs. Dandapani

3(1946) IMLJ. 354 this eourt observed that it was held in the above
decisions that the building of a samadhi Or a tomb over the remains
of a person and the making of provisions for the purpose of
Gurupooja and other ceremenies in connection with the same eanno t
be recognised as charitable or religious Purpo se according to

Hindu Law,

The rule that a provision for the Purpose of puja over the
tomb of the remains of g pPerson is invalid is subject to certain
exemptions. As peinted out by this court in the Saraswathi ammal ' g
case (supra) itaere have been instances of Hindu saints having
Been definedand worshipped but very fow if at all have been
entombed. Such cases $tand on a di fferent footing from the ease
of an ordinary Private individual who 18 entombed and worshipp ed
the reat. After regarding the degision in Saraswathi ammal s case,
a bench of the Madras Hi gh Gourt in Sy, Ramanasramam by its
Secretary Sambasiva Rao Vs. The Commi ssioner, Hindu Reli gious and
Charltable Endewments, Madras observed (1) 1960(2) MET. 121 that
as samadhi over one who comes to be regarded as of the illuminate,
Or even the tombs, of heroces may evolve in course of time as
shrine of Hindu Pablic religious worship as was held in the Board
of Commissioners for Hinda Reli gious Endowments, Madras Vs. Piduagee
Narasimkhan and other (2) 1939 (1) MLJ. 134 Ratnavelu Mudali ar
Vs." Commi ssioner for Hindu Religious and Charitable Endowments 3
1953(2) MLIs 574 and Ramasami Vs. The Board of Commi ssioners,
Madra-4(1950(2) MJL 511) This court referring to the decision of
Board of Commissioner for Hindu religicus endowments, Madras
Vs. Piduga Narasimhan and others (supra) observed that the judges
©f the High Court were inelined to hold that the worshkm was
religious. But this Was a case of a grant from Soverel gn aatho ri ty
and was not an endowment for worship of a tomb in 1953 2. MLJ 574
a Bench of the Madras High Court held that the samadhi or tomb of
one Apparsawami is place of religiouns worship taking intoe aecount
that the institution and for over a century regarded as a place of
religious worship. Viswanatha Sastri J. in TRK Romasami Servai
and other Vs. the Board of Commissioner for the Hindu Reli glous
and Charitable Endowments, Madras through the president (1) 1950(2)
MLJ 511 expressed his view that it was suffi cient if the worshippers
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considered themselves likely to be receipients of the bounty
of blesgsing of a divine presencs, whi ch they believed to

exist at the place. §amadhis of saints are recogni sed as
religious institutions in the gouth. It is well known that
the Samadhi of Saint (Pattinathar s is considered as place

of woship in Thiruvottiyur near Madras). According tradi-
tion grant gaints have attained yoga samadhi in the well known
pilgrims centres. Saint Thirumocolar attained samadhi 1in

Chi dambaram, Saint Konmaganawar at Tirupathi, Saint Valmiki at

Srirangam and Bhoo samuni at Palani.

The raising of a tomb over the remains of an ancestor,
an ordinary person 1s not recognised as religious in mature.
The burden is on the person setting up a case of religious
practice in the community to prove it. This prohibition may no t
apply when an ancestor is cremated and a memorial raised for
performing §iradha ceremonies and conducting periﬁdic?l worship
for this practice may not offered the Hindu sentiment whi ch
does not ordinarily recognise entombing the remains of the dead.
A place of worship will not cease to be religious bepause of

its being in the memory of a person,

1t may be stated that the case before us relates to the
tomb of an ancestor of the gettlers, it was never pl eaded
that any religious practice existed among the community, of
building samadhis over the remainsg of the ancestors and perform-=
ing pujas. The plea of the defendant in para 6 of the written
statement is that the dominent purpose of the dedication of
B schedule properties was samadhi Koinkarwam 1.e. worship of

the ancestors in their entombeent and as guch invalid in law.

It only remains to consider what appropriate di rections
should he given in the case. In view of our finding that the
vegting of B schedul e properties was in favour of the madam
alone with charge on the properties that the expenses for puja
at the samndhi should be met out of the income of the property
the vesting will not fail but the direction %o meel expensss

for the puja at the samadhifis unsustainable in law.

The High Court directed framing of a scheme for the
admini stration of the two trusts, The High Court alse agreed

with the trial judge that the Board of trustees should consist
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of three persons two of whom should be respectable residents

of Vairichettipalayam and the third should be a menber of the
family of the first defendant. We agree that a scheme should be
framed with a Board of tmustees consisting of three members, one
belong to the family of the donors and the two other respectable
residents of the donors and two other respectable residents of
the village, In the prohibition against the first defendant for
being a trustee for five years has expired his ¢l aim to be
appointed as one of the frustees from the members belonging to
the family of the settlers may be considered by the subgrdinate
judge. The three trusteeé appointed by the subordinpte judge
will administer the scheme that may be framed subject to the
directions that may be issued by the subordinate judge from time

to time.

I+ is the dommon case of the parties what due to changed
circumstances every few people visit the village on their way
to various places of pilgrimage and therefore there are not many
visitors to be fed in the choul try. The income from the properties
that are allotted to the Karpaka Vinayakar temple under Ex. Al
will be used in conformity with the directions in the document,
Regarding the property which had been allotted to the Annadhanam
choul try the direction is that from the income of the property,
The brahmins that wisit the choultry should be fed and the
Nandavanam ghould be maintained, The direction will be adhered
to but if there are not enough brahmin as in the document the
income will be utilised for feeding the poor boys and girls of
the schools of the village even though they may not belong to the
brahmin communi ty. Regarding the properties that are allotted to
the Sachidandasamy matam, it is seen that there are not emough
pilgrims passing through the village due to improved fransport
facilities. The direection to inecur expenses for the puja in the
Samadhi Koil has failed. The income from the properties after
feeding the Agathies and Paradesies that visit the matam will be
utilised for feeding the poor in the village, It will be open
to th;’subardinate judge to utilise the surplus income from the
properties allotted to Annadhanam choultry and Sachidanandaswami
matam for feeding the poor school going boys and girls in the
village. We are satisfied that settlement is predominentiy
for a charitable purpose and as the directions regarding feeding

of the bralminsg in the Annadanam choul try for agathlies and paradesiea
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in the madam cannot be dult carri ed out as intended by the
settl erg applying the cy-press docirine we direct as indi cated
above that the funds nay be uetiiised for purpe ses whieh are as
nearly as possible with the intention of the donors, There

will be no order as to costs,



