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// ERZYER in WP.24316 of 2002: Petitionm riled under Article 226 of the
Censtitution preying for the lszuance of & writ of declaretion
deciering (g) Sectian 113-h of the Temil Nsdu Town end Country
Plenning Aect, 1871 &8 smended by the Tamil Nedu Town end Countey

. lenning Amendment ACl, 2002 (Act T of 2002) ultre virea krticles 14

’-m snd 21 of the Conesitution of Tndie snd (h) The provisions Of the

%ﬂ Applicesion, AsseZamznl and Collection of Regulerisetion Fee (Chsnnei

Megropoliten Ares) Rules, 1998 s ulgre vires Articles 14 end 21 of

rhe Constitution ¢f Indim: &nd pE=8 guch further Orders.

PRAVER IN WP.1764% OF 2006 : Petition riled under Article 226 of the

conmtitution of Indle praoying for the {mpuence of & writ of mandemus

directing responcenvs I, 3 gnd 4 tc enferce the provieions on the

meril Nedu lulti-gvereyed Building Act end Rulew, 1873 end City

Municipel Bet, 1818 in regpect of building in the eipy of Chennsi t¢

] epsure the public S&fEly &S effeotive fras flow of Treffic gnd pesSE
Tr such further orders,

For petitioner in WP.

Mos.18898 of 2000,

G4&E of LU0l &nd

24316 of 200% <+ Wr. Srivem Penchu, SC fer
Mr.T.Mohen

For petiticner in ke,
No, 17646 of 2006:: Mr.Elephent G.Rejendran

For respondents ¢+ Mr.R.Viduthelei, Advocate Genersl
apeizted by Me.Rsje Kelifulls, GP
for State
aasisted by Mr.dJd,Revindren,
for CMDA,. THEB end CMW53B
asaisted by Mr.L.N,Praghashem,
for Chennai Corporation.
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ZETETTERT

COri0N ORDER

1A
ﬂ“ (ORDER OF THE COURT VAS MADE BY THE HONOQURRBLE
THE ChILF JUSTICE)

W.P.Nos. 1668598 of 2000, 12998 of Z001 end 24316 of 2002 heve besn
fiied by the Consumsr Acticn Group chellenging the conztituticnal
validity ¢f the emanded provigicns of Section 113-A ef the Tamil Kedu
mown &na Countty Planaing ACt, 1471, hereinsfter be referved CO &S
soke Rot! =z Blse the Applicetion, nasesement &nd Collecticn of

regulerisstion  fee iChennel Metropolitan  Aves) Pules, 1949,

-

neprpinefcer be referred to @5 the Pules',

r‘u -;
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- 2 seesion 113-A wae introduced through the Temil Kedu Town end
Country Planning (Amendment) Act, 18536 (Taemil Nedu Act 5& of 1S2E)
yhesery the Government ig empowered; on en applicetion being made b§
th= pzrgon effecced, 3TO extmpt a&ny lend ot building d=veloped
irmedistely befcre the dete of COmMMENcEment ¢f this hmending Ace, from
ell or eny of the provisions of the Act Or Fules or Regulsticne made
thersunder, by collecting ~ regulerisetion  fee gt --auch- YLEUE - not
execeding Re.2,000/- per sguere metre. The constitutionel wvalidity of
cepation 113-A was upheld by the Supreme Court in CONSUMER ACTION GROUP
-y2- STATE OF TAMIL KADU ((2000) 7 SCC 425) B B one-time= messure, By
che Temil Nadu Town end Country Plenning (Amendment) Ordinence 7 of
2000 (Temil Bedu Act 31 of 2000), Gection 113-h wzs further emended,
wherepy all buildinge constructed on cor before 3lst Rugust 2000 were
roce eligible tp be congidered for Euch regularisecion on peyment of
raduced regulerisation fees. Thereafter, Temil Nedu Town end Country
Flenning (Amendment) Crdinance 5 of 2001(Temil Nedu Aect 17 of 2001)
wea promulgeted putting off the date for regularizstion of the
ureuthorised constructions to 31st July 2001, Thereefter, the cut-off
dgte for reguleriseticn wes again extanded to Z2lst March 2002 by the
Temil Nedu Town and Country plenning (Amendment) Act, 2002 (Tamil Nedu
per 7 of 2002). The velidity of these amencding Acts 1s sought to be
chalienged &5 they bLELNY ultre wires Articles 1€ and 21 of the

Constitution of Indie,

3. W.P.No.17646 of 2006 1s filed by the petitioner K.R.Remagwemy,
in public interest highlighting the violgtione of the Pules 1n
conatrucsion of shopping complexes et T,Neger and at N.§.C.bose R0OBO
in Perrye srea vithout sllotting Car and Two Wheeler pariding speces 1n
the multi-storied buildings. The petitioner is seeking a directieh to
evas sutheritisa to enforce the provisions of &uhe Tamil Hadu Hulti-
syoried Euildings Ret, 1973 erid Temil Nedu Multi-etoried Bulldings
Pules of 1873 es well 88 the Chennai City Municipsl Corpormtion ACt,
181 end the Rules fremed cheraunder in respect of the buildings in

the city of Chenngi to ensure public safety and effective free flow aof

4. In opger To BPPrECiBLE he chellenge snd ©o adjudicetes the
iseues involved, it 18 necessery to 2C&n through the periphery, SCCR=2
gnd object ef the ACT and the Rwles., The Freerble ¢f the Act SUETES
¢«hot this ie gn Act TO provide for plenning, the development end use
of rupel snd urbsn lgné in the scete of Temil Nedu end for the
pUrpPOBEs connected therewith, fection 2 (15) defines ‘develcpment” to
cut of ail or en¥y of the works contemplated in @&

pECh Serving
regiongl plan, master plen, deteiled development plen or & NEW L&V

velophens plen prepared under the hct, which ingludes the CATLVLNG
£ building, engineering, minins or other operstiong im, Or OVEE,
sr the lsnd snd elso includes meking Of BNV neteriel chenie in
cup eection 15 of Sestian 2 gefines
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plenring suthority end includes £ tegional plen, msster plen, Getalled
development plan and new town development plan prepared under the Act,
The kot iz en  eieborete piece of legislation consieting <f U
Chepters, which centein 125 s=ections., The QAct provices for
incorporation of the MHetropeliten Development Authority fop., the
metropoliten erse. In pursuence of the powera set out in Chepter II-A
of the kct, the Chennel Metropoliten Development Authority wes formed.
Thie Authority shell hereinafter be referred tvo a&s 'the CMDA'., The
sonerol and develepment plen of the Medrae Metropolitan area is lismted
with C¥DA. Chapter - 111 desls with the plenning euthorities ond its
plan, Chepter - IV deels with the gcquizition and dizpozal of that
lend, Chepter - V conteine spaciel provision reparding new wown
development authority &nd Chepver - VI rpefers to contrel of
development &nd use of lend, This chepter givez clesr quidelines to
the sppropriste suthority in which menner 1t hes to perform 1its
stmtucory functionz, Sub section 2 of Sesvion 49 gives guidelines ©T0
speble the epprepriste plenning suthoripy ¢to grant or refuse
permigsion in respect of &n applicetion made under Section 49(1) by
gny person intending to carry out any development on eny land or
building. Under Section 54 the CTNUA hes the power of 'revocetion or
modification of the permission which hgs been grented end this Section
conteine cuidelines Es to when such revocation or modification cen be
mede, Sectieon 56 confers power on the plenning &uthority to require
removel of unauthorized cevelopment, Section 57 provides for power to
stop unsuthorized development. The HKet algo proviaes for the
consvitution of & tribunel under Chepter IX e&nd proviasions under
Chepter X for an sppesl, revision or review. It is under Chepter XII
the impugned Seegion 113-A is pleced, This &ection &8 indicated
eerlier provides for recularlization of illegel <congtructions on
peyment of & fee, Section 113 confers power on the State Government
gnd ctetes that notwithetending senything conteined in the Act the
Government msy aubject to such condivions as they ceem fit, by
notificzticn, exempt eny lend or building or class of lends or
bhuildgings from all or any of the proviziona of the Act or Rules or
Regulations made thecsunder,

goment or improvemsnt of the sree within the juriscicticn cf &
-
vl

8, Section 122 of the Act confers pover upon the fHtere Covernment

ta melke riles to cErry out the purposes of the Act, Section 123
ohligetes the Government vo plece ita rules before the legisleture,
24 =mpowers the planning suthority with the previouz epprovel
ernment to mzke pegulstions prospectively or rcetrospectively

t inconeistent with the Aot end the Rules, Fursusnt o the povers
conferred under Section 122 of the Act, the Development Cohtrol Rulss
hgve =oeen fremed for vthe Medres Mevpopeliten eree., The present
Development Control Rules were substituted for the former Rules by
¢.C.Ms.li0. 328, Housing &nd Urben Dewvelepment, Zeted 13.32,1883. Under
the Development Centrel Rulas, the Medres Metropolitven egres ig divided
into tiine zoneg s per Rule 3 of the acid Rules. The rulez provice for
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el&bcrﬁpe guidelines as O the limitations 1in respect of each such
zone. For eyemple, in =&ch ZONE, the [evelcpment Control Pulee have
EEF out in & tebuler form, the requiremente relating TO Floor Spece
Index (F8I), meEimum height, minimum set pack, front set bzck, egide
5] back, regr gsetbeck etc. For the commercisl 20ngsd, fﬁ thern
reatrictiong BIT imposed in reletion to the horsepower C8LLNG fof
lectrigc mototrs end provisidne newve mlap heen medez to regulate atorage
of explogives ss well es ©o regulate effluents, emoke, ges of cther
irepe wnich ers likely to cause genger or nuisance UO rublic health.
The Development Control Rulez heve been fremed with grest care O
epngure that the use of lend or dewvelopment of mny building 12
reguleted in @ proper manner, The zaid Rules hevve beaen fram&d'on e
ecisntific basis and norme have been aet put on the basis of apecific
stzpderos  keeplhd in mind the pukllc ingerest (especially public
heglth end cgfety) me well B5 the reguirements ¢f lend OWners.

W

&, In the Ye&T 1686, &fser lesrning from prega r2ports that 73
orders Of sgemption came 0O be peszed in e gey, the petitioner
Consumer Actien Group gpproached the Suprems Court in W.P.(C) Ho.825
of 1986 seeking & decleration thet geection 113 of the Act was yltre
vires Articles 14 and 21 of the Cengtiturion snd for quaeshing the 62
G.0z. ¢ranting exemption. while sne epid writ pecition was pending in
supreme Courd, the cyata of Tamil Hacu emended the Temil Nadu Towd and
Country Plenning ACT, 1671 by the Anending kot, 1528 (Temil Nedu et
e of 100R) by {neerting Section 113-h to the 2Act, whizh repds 28

ol -t

fpllowsi-

't 115-h. Eremption in reapect of development of
certsin lendz OF puildinga.--

\ (1) Hotwithstending gnything conteined in thiz Act
or any other iew for <the rime being in force, the
Government or &ny officer or euthority puthorised by

the CGovernnent, by notificetion, in this behslf mey, ©n
epplicetion, oY order, exempt ERY jend or building ©OF
clagg of lands O buildings developed immedietely
pefore the daste of pommencement of the Tamil Nadu Town
and Country planning (nmendment) net, 1288, (hereefter
in thisg section referred to A5 Lhe soid date) in the
Chennsl Metropolitén planning hree, from g1l or eny of
the provizions of this Act or BNY rule or regulation
mede thereuncer, by collecting regulerisetion fee &t
such rate ROL exreeding oWwenty thoussnod rupees Per
ea mey be preecribed. pifferent recee MEY

npUELE MELIT,

b2 p:zscribad oy different plenning perameters end for
different Earve cf the Chenngl Metropoliten flanning
bres,
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(2} The spplicetion under sub-section (1) shall be
made within ninety devs from the zsid dete in guch form
centeining sush perticulers snd with such documents end

such epplicaticn fme, == mzy be prescribed.

(3) Upon the igeut of the order under sub-section
(11, permicsicon shell be deemed teo heve bgen grented
under thiz Aot for such development of lend or
bullding, i

(¢) Nothinmg contzined in pub-zection (1) shall
apply to eny application msde by &ny person who does
net heve eny right over the land or building referred
te in =ub-geccion (1).

(5) Seve es othervise provides in this eection,
the provisicns of thig Agct, or other laws for the time
being 4in force, and rulze or peguletionz made
thereunder, shell epply to the development of lend or
building referred to in sub-section (1).

(6) kny person pggrieved by eny order pasaed
under zub-gecrion (1) by eny eofficer or authority may
prefer en eppesl to the Government within thirty deys
from the date of receipt of the order.”

Section 122(2) (ce) was gdded to the Act to provide

for the oolleztion of rpepulerisastion fee end

prescription, celculation, kseessment end collection of such fee,

8.

reads ez follows:=-

a

"Rs. &f todey in Chennei &g well e in other
metropoliten cities of Indie, many eberrations in the
urban development ere noticed. Huge disperities between
people's income end property velue, together tempt the
builders to violste the rules &nd the buyers to opt for
guch properties in the eiry of Chennal. A rough
estimate of ebout three lskh buildings (epproximestely
§0% on totzl number of buildings) will be vieclative of
Development Control Rulez or uneuthorized structures.
However, eccording te the Temil Nedu Town end Country
Flanning Aes, 15871 (Ret 35 of 1972), the demolitien
gcticn cannet be pupsued on eny of them unlezz g notice
iesued within 3 years of completien, The Chennel
Metropoliten Development Authority hes booked five
thousend structureg on vhich demolition sction could bs

the
the

The Statement of Objects &nd Reszons for the Amendment Act
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taken. Number of such cases booked by the Chennai City
Municipel Corporetion within its jurisdiccien is nearly
one thousang, ﬁdministrstively tlee, demoliticn of zuoh
8 large number of CaBes iz neither feasible nap
dezirgble ee it will result in undue hardship to the
ownerr end cccuperts, Conzidering this end the precti-=
felloved in.other metropoliten citise of the country to
degl with violeteqd constructions, the State Gevernment
heve teken s policy to exenpt the lands spd ouildings
developed immedietely befors the date of Conmencemens
of the proposed legisletion by ccllecting
regularisetion fea provided cthet the development Nas
been mede by a PEL3on wha hes right over auch lend or
building™.

9. The petitioner Conzumer Action Group filed ¥.2. (C) NG.237 of
1829 in the Supreme Court chellenging the vires of S=ction 1i3-L of
the het. The Supreme Court vide a common order, dated 18.8.2000 in
¥.F. [C) No0.926 of 1588 upheld the validity of heth Jection 113 end
Jection 113-2 of the Act. dcwever, the Court get peida the 62 G.0s,
grenting exemption under section 113 of the Act, but left 1t open to
them to epply efresh undep Jection 113-A of the Act. The Supreme Court
while upholding the validity of Section 113-2 of the Act cleerly
ELETRd that Section 113-A &8s & 'one-time meB2ure’ wes @ velid piece of
legislation end underscores the need for tawang effective ateps to
chzck et the oot level, ‘&t the YBrY nescent stege, euch
Viviatlona/aeviaticns,

10. The grievance of the petitioner ia that ip spite of the grder
Gf <the Sugrens Court, mo sdrinistrevive gchemes  to enforse Tewn
Plenning lsw spd to demolich deviations heve besn formulsted till
date.s On the Contrery, the Governar of Temil Nedu promulgested Temil
Nedu Ordinence No.7 of 2000 (Temil Nedu Act 31 of 2000) to emand
section 113-A ¢f the Act. Ey wvirtue of the emendment, ell the
buildings constructed on or before jlst Rugust 2000 were mace eligible
to be considered for requlsriestion a&nd such appliceticn for
regulnrisation had to ba made on or befors 3iet October 2000. In the
tetement of Cbjects and Ressons to the impugned QOrdinance, it was
stated chat the expected number of epplicetions were not received
during the peried of 90 deys and only 5,474 eppliceticns head been
received, It wss further stated that it hud been braught to the notice
of the Government that the poor receipt of the applications was due +o
verioug reg=ons meinly beceuse of the high rate of regulerisstion fee
EDG In wview of the order of the Supreme Court uphclding Sectisn 113-2%,
it hed been decided to reducs the rate end extend “he scheme covering
51l bullcinges constructed upto 3l=t Fugust 2000 by emending the Act
ang the Rules. The Rulss were slep suliseguently emended end now the
tee. has pran reduced to only & frectien of what it ywae eriginelly,
Section 113-A of the Act wsz furthar tmended by Temil Nedu Ret 17 of

00
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001, By wirptuve of Tam

_ Ta Kadu Act 17 of 2001 ell buildings conetructed
on or befors 3ist Ju

11 I

ly 2001 beceme eligible to bhe con=luarh fer
regulerigetion &nd such epplicationg for recularisation were to Le
nede on or belor: 3' Nowember 2001, Further, by subsezuent mmendment
Mamil Nedu Act 7 of Z00Z), the cut-off date for reguleridarion wee
once efsin ewtanded to 31st March 2002,

‘ il. ¥e hove hesrd Me.Srivem Fanchu, learned sepior coyngel
eppeering  for the Consumer Action Group, the . periticpner in
“.P.lice, 18898 of 2000, 18838 of 2001 and 24516 of 200%:
“r,G.Rejendran, leatned counsel eppeering for the petitioner in
W,P.No. 17646 ¢f Z006; MWr.R.Viduthalsl, lesrned G&dvocete Genepsl
cppearane for cthe BStete of Tamlil Nadu; bie.J.Ravindren, learned
coungel gppeercing for the MDA end Mr.L.N.Pregheshzm, leerned counsel
peeegning for the Chenngl Corporation,

1. Tne effigevits filed by the euthotltice, documents and gthar
& brought on record
r2 preveiling in cthe wmetter of illegel and uuzuu“_rlaed
icrions in the City of Chenngl., It ie seen thet the builfere
loleted with impunity the senctioned bullding plens, and the
Rules= &la*1n§ te 181, Zive sefoty end parking fecilitiea ta tns
prejudive ¢f the planned cdevelopment of the city and 2t the peri) of
the occupente of the premises constructed or ¢f the inhebhitenta cf che
city et lsrce, Such weywerd growth in illegel constructions hes POSEQ
& Serlous threst vo ecolugy ond environment and sifectsd weter eupply,
meweraee snd preffic movement fecilities in the cavy. The ~wigletinrs
of reguletory pules on guch wezsgive scale cen result in agevelepuent
plen becoming merely B screp of peper. On the one hand, varioua lawe
ere enected, MesveEr pleng cre prepared by expert planners, provieion
iz mece in the regulations glso to teckle the problem of unsuthorized
congtrugriens end misusers, end on the other hend, such illegel
ectivities go on unsbated openly under the geze of everyone, without
having cezpect for the law end other citizens. There i no gaine cying
that the applicution pnd observetion of the Development Control Rules
is witzl for the proper end plenned growth gnd development of the
eitv. If theee rules gre given B go-by, the ineviteble result would be
sucruege of wveter enc electricity, choked rosds end gcoleogical end

gnvironuental imbelances csusing serious herdship to eVEry regident of
the city, !

l'—'
£yl
= .

13. In COKSUMER ACTION GPQOUP'S CASE, cited aupre, the Supreme

ourv while uphelding che validity of Secticn 113-R Es 6 one-time
nEEsUrE. hes weErned thet before such pettern becones csncersus end
Suleeds to bll pebts of the country, it iz high time thet remediel
MEESULLSE Wers tokEn to check this pettern, ss it regerss QeEvElodment,
Jecperalses gll purposeful plans of env city end licwideres the
eRpenditute incurrsd in such devels pm~n* process. Miere,d. epeoking
Ao wie Begqch, chzerved in poregrenhs 37 and 38 ez follows:-
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Sy 31, Mere teading of this reveals
sdiinistretive feilure, regulstory inefficiency &0d
lsxity on the pert of the suthorities concernad being
conceded which hee led to the rezult, thet helf ef ths
city buildimgs sre uneuthorised, vicleting the Town
plenning legisletion end with staring eves the
Governient feels helpless to 12t 1t pssg; E&F the
period of limitztion hes gane, BO no &ction couid be
ceken, Thie mwess 4is - the creation out of the
inefficiency, <allousness end the feilure of cthe
stetutory functioneriea to percform their obligatian
upder the Act. Becauss of the largeness of the
illegelities it hes pleczd tThe Government in @
eitustion of helplessnesgs g8 knowing the illegalitiee,
which' ere writ lsrge, no soministrative gction of
demnlition of such & lerge number of ocases is
fegaible, The seriousnesz ¢f the situetion does not
etey hare when it further recotrds, thia ia the petiern
in other metropoliten citles of Indieg. ¥het is the
repzon? Does the ket snd Rules not glearly lay down,
what constructions &IC legel, what not? Are the
consaguencen of =uch illegel constructionz not leis
down? Does the etatute not pr vide for contrellsed
development of citieg end rurel lends in the interest
of the welfars of thg people o ceter to public
convenience, safety, health etc.? Why this ingction?
The Governwent may heve o painful eye in this process
of reguleripztion TO gain effluence LY enciching
coffers of the State [re3QuUICES but thig gein 1=
insignificant compered to the loss toO che puklic,
which is Staete concern glec es it weters dovn Ell
preceding developments. Eefore such pettern becomes
cencepous end gpreads to gll perts of this country, it
iz high tims Thet remedigl mMeASuUre wes teken by the
Scate to check thig pattern. Unlese the sdministretic:
is tonsd up, the peraon3 entrusted to implEment the
pcheme of the Act &re mede enawarshle to the lachez on
their failure to p=rform their statutory chligstions,
it would continue LO seeult with wrongful ¢gins to the
violatore of the law &t the cocst of the public, and
inztesd of ¢eyelopment bring heckr gitics into the
nezgprds o pelluticny ciasorgerly treffic, ggurity

wighs, etc. Such & patiern parzrde  gevelopment,
jecpardiney gli purposeiud flens 2i eny sity, €&nd
Licuicetes th pxpanditure LnguLLes in eyl
deyelopment proctoe.



3E., We gy chortly refer to the poeeible
conseguences of the grent of such exemption under
Section 113-A by collecting regulerisation fees,
Fegulsrigsticn in meny CcEses, for the vyiolstign cf
front cetbegk, will not meke 1t eezily feasible for
the norporetion to widen the 8 utting roed in future
end bring the incumpent cleser to The genger of the
poad. The waiver of raquirements~uf-sideusetback will
deprive edjacent builainge and their occupente of
light &nd eir end also meke it impoggible for & [ire
sngine to be uged to Ifight & fire in & high-rise
puilding. The violation of floor 32pact index will
pegult ih undue strain on the civil emenities such ea
weter, elEctricity, BSeweet rellection gnd dieposel.
The weiver of requirements reperding fire steircece
and other fire prevention and fire-fighting mEEAUCSS

weuld serigusly endenger the OCCUPANLE resulting in

the bpuilding becoming & veriteble death trep. The
weiver of cer perking end sbutting roed  width
peguiremznis would inevitably lead to congestion ¢on
public rosds cgusing severe inconvenience to the
public et lerge. Such ¢rant of exemption End che
regulgrissticn is likely o erelldeiin “For eny city es
it effects the lives, heelpl, heefPLy end convenience
af £1] jum pirizene. Thisz ‘provision, &8 we heve =aid,
cannot be held to be invalid ez it 1is wvithin the
competence of the Stete Legisleture to lsgislete bszed
on its policy decieion, but 1t 15 & metter of concern,
Unlees check Bt the naecent stege i@ mede, for which
it 19 for the State to consider whet administrative
ecneme 1m vo be evolved, 1t may be difficult to
control  this  progressive  illegelity, If euch
{llepnlities stay for long, WEVED of peolitical,
MumaEnitarisn, regicnel end other gvmpathies develop.
Then ©o break it mey become difficult. Thus thile
inflow hes to be checked av the very root. The graete
must act effectively net to permit such situation to
develop in the wider interest of the public &t lerge.
When cthere is &ny provision T2 make illegal
conetruction velid on thet ground of limitation, then
it puat mesn thet the stetutory authority in spite of
mowledse hos not teken eny Betion. The funceicnary of
ghis infresgructure’ hes Lo report such illegalities
within the shartest period, if nat, there should be
stricter pules for their non-complisnce, Ve lesve the

vep hera v bringing this to the NOTige L ‘tha
re Government to do the nesdful for selvaging the
as mnc¢ country from the wrsgh of these 1llessl
h

L e g o "
BS ANG cangtructiaon.
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14, The Coutt 8lso ceutiened thet the Steta's power of exemption
under sepctlon 113 of the Ast hee to ke exercised with greassger
cireumspestion. Bven if the section is gilent skout trecording of
regzons, it is obligsterv on the Government while paseing orders under
Section 113, to racord the ressons end the power of exemption could be
exercieed only in furthersnce of the--dsvelepment .of thet sres, The

~ Court further observed thet -

*'When such & wide power is vested in the Governmeat,
it hez to be exercised with grester circumspection.
Greater ig the poweyr, greeter should be the ceution. No
power iz sbaclute, it 13 hedged by the checks in the
stetute itaelf, Existence of power does not mean to
give one cn his mere asking, The entrustment of eguch
power is nzither to ecv in benevelence nor in the
ex-ra-statutory fisld., Entruztment of such & power 1t
only for the public good end fer the publiz cmuse.
While epercising such & power, Che authority hsa to
k=ep in mind the purpose and the poliey of the Act end
while gqrenting relief has to egquate the rexultant
=ffect of such & grant on both, ¥iz., the public and
the incividuzl, SO leng e it doee. not meterdally
affect the public cause, the grent would bhe to
aliminete individusl herdship which would be within the
permiszible limit of the exercise of power. But whers
it erodes the public safety, public convenisnce, public
heslth, etc, the exercise of power could not b fot the
rurtherence of the purpose of the Act. Minor asresion
here &nd there to eliminate greater herdehip, msy in &
given caece, be justified but in no ceee effecting the
pubilc at large. Sc every time the Goyernment =xercises
its power it hes to examine pnd bmlence this before
S ezarcieing such power. Cven otherwiss, every individusl
right including fundenental right is within, rrescnekle
limit but if it mskes inrceds into publie rights
lesding to public incanveniences it hes to be curtailed
&0 tHct extent. So ono sxemption should be granted
pffecting the public at lerge. Yerious development
tules snd restrictions under 1t are mede to wsrd off
possible public {nconvenience end essfety, Thus,
vhenever eny power is to be exercised, the Goverament
must k=ep in mind, whether such & grent would recoil on
tne public or not end o what extent., If it gdoss then
exemption is to bt refused. Tf the effect 18 nerGinel
compared to the herdship of mn individugl Thst mar_b:
considered for ¢cranting. duch &n epplicaticn of mind
has not been maede in eny of thess imaugnes 2 _
Enocher sgignificent fect which makes thegse impugned
ordera illegsl ips chet section 113 empowerz 1
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15, in FRIENDS COLONY DEVE

004)

nned development of Citles in

exempt put 1t cbligetes it TO grant subject ©o BuUCh
somiition ae it deems f£it. In pther worde, if Eny pOWEL
e erercised  then  the cvernment et put  such
onditien @n me TO keep in check such pereon. ¥e find
vev in none of these siyty-two orders eny condition is
put by the &overnment. 7€ not this then whet  slee

would be the exercise of erbicraty power?

vt 2z, In @gll develgped and develeoping countries
thepe 1is EmphEZLE OD nlanned development of cities
Which ie mought %o b2 echieved by zoning, planning end
regulating building conetruction  Betivity.  Such
plenning, though highly complex, i & mstter beged on
goientific resegrch, study end ekperience leeding ©o
rationelisetion of lmws by VWEY of legisletive
cracomente And rules end vegulations framed vhepeunder.
Zoning @nd plenning do pesult in herdrhip to individuel
property owntre &S thelr freedom to use thelpr property
in the wey they like, 1s subjected to reguletion and
cuntrzl, The private owners QOre to gsoms Extent
prevented fron msking the moel profiteble use of their
property, Eut for thig regson alone the contrelling
requlationd ~ cannot bE termed B8 @rbitrery or
unreasoneble, The private interest gtands subordineted
to the public good, It can ke =teted in & way that
power to plen development of CLTY end to regulete the
building ectivity therein flows from the police power
of the Stete. The sxercise of such governmental power
ia qustified on account of 1t being regsonebly
neceseery for the public health, eafety, morels ar
grneral welfsre &nd ecologicel considerations; theough
an unnecesspry oFf unreseoneble intermeddling with the
privete ownerehip of the propeity mey not be justified.

23, The mubicipel Lews regulating the building
sonstruction ectivity mey provide for regulations eg Lo
flocr mres, the number of floors, the RXTENT of height
rise gnd the naturs of use O which & built-up propetrty
mey be eubjected i BN perticuler sres, The
individusls &5 property ownery DEVE TO PEY aume price
for zecuring pe ¥3o) gy, dignhity; protectich gnd
comfart &nd sefety of the community. Het only f£ileh;
etench ond unheglthy places heve L0 ke eliminatec, but
ghe 1lsyout help® an schieving ferily values, youth
zluee, =ecluzion 6nd clesn eiy to make the locallty E

LOBKENT COMMITTEE -VE- STRTE OF OPIESA
8 SCC 733), Lehoti, C.J. setreszing vhe importence of the
developing countries observed thus:-
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betver place to live. fuilding regulstions elso help' in
requcticn or eliminetion of fire hazerds, the aveidancs
of traffic dengers and the legsening of prevention of
trafflc congertion in the stremce sad rozgds. doning end
building regulations are elso lsgitimizes from the
point of view of the control of community development,
the prevention of overcrowding of land, th: furaiching
of recreacionel facilities like psrks zng plavarounds
Bnd the avellebility of edeguete weter, eewerege End
cther gevernmental or utility services,

2¢. Structural and lot erea regulation® suthorise
the municipsl euthorities to regulsse end restrict the
helght, number of stoveys and other structures: the
percentaga of & plet thet mey be occupled; the sipe of
yerds, courtz &nd open gpaces: the density of
populetion; &nd the locetion mnd use of buildings end
strugtuses, 211 these have in our view end do echieve
the lerger purpose of the public heslth, ssfety or
general welfere., So ere front setbeck provisions,
everege  slignments and structural alterctions. Any
violeticen of zoning end reguletion lawvs takes the tall
in terms of public welfare end conveniance being
cacrificed apart <from the risk, inconvenience ang
noodohip which 1s posed to the occupsnts of the
building. (For & cdeteiled discussion refersnoe mey Lo
had ©o the chapter on "Zoning end Plenpning” in Americen
Jurisprudence, 2d, Vol. 82,)."

16. The Court held cthet though the municipal lewes permit
devietions from senctioned constructicns being regularised by
compounding but that is by wey of exception. Only a3auch devisticns
desserve to be condoned es are bona [lde or are ettributeble to scme
rmisunderatending or ere such deviations &sa where the benefit geinad by
demoliticn would be far less than the disadvantzge zuffered. Other
than thage, deliberate deviations do not deserve to be condened end
compoundsd, Compounding of devistions ought to be kept at & bare
minimum. The ceses of profeacsicnel huilderz stend cn & different
feoting frem en individusl constructing his own building. A
profegsional builder is supposed to undetetand the laews better end
deviations by such builders can ssafely be &ssumed to be deliberatz end
dene with the intenstion of earning profits end hence deaerve to be
deglt with oSternly 20 B8 te ecv €3 g deterrent fecr futurs. The
applicetion for zompounding the devistions made by the builders sheould
slweys be deslt with &t & higher level by & multi-nembered High Power
Committee so thet the builders cannot msnipulate. The officisls whe
nad connived &t unsuthorised or illegsl constructicna =hculd not be

s

sparnd, In develcping cities, the strength of zteff which i= suppeoged

to keop & wetch on building sctivitiee eshould be suitebly lncrees=a in
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the interest of constent &nd vigilent wstch on illegel or uneuthorirzed
conetructions, The Court abeerved that the High Court if it feele that
11legel/unsushoriges bulliing sctivities @gre B0 rempant &2 O be
noticEd Sudicisliy, mEY &u0 motu register & public interest litigeticn
fTd conmence monitoring the seme by iesuing directions 80 82 tO curb
such cencency and fTiking liabilivy end eccountability.

17. In CANTOWMENT EBUARD, J&BELPMR -V5- 5.N., RVASTRI (1585 BUPP
(4) SCC  593), the Court observed that construction mede L
contravention of lew would not be & premium o extand eguity 80 &3 TO
fueilitete violavion of the mendmtory requirements of lwew, There the
Centonment Board hed granted permizzion for conztruction of & bullding
which wag leter on mencelled, es the resolution of the Eoprd ¢renting

pernlzzion wes suspended Ly the GOC-in-Chief.

18. In PLATIEKA CO-OFCRAETIVE HOUSING SOCIETY LTD. -Vi- STRTE OF
MAHARASHTRA (1%81) 3 SCC 341), the Court camz2 dowDd heevily on the
housing soclety which made construction in vigletion cf the Floor
spece Index. The Court ssid that zuch unlewful construction was made
bv the Housang Ecced in clesr and [lagrapt vielstvion end disregard of
[SI znd upheld tha crder of demolition ef cll the eipht floors as
ardered by the Bombey Municipel Corperstion, VWhile dismissing the
apecinl leeve petition, the Court observed as under:-

'""Before perting with the cese, weg would like t©O
chzerve that this cass chould be 8 pointer to ell tne
builders thet meking of unauthorised conSTructions never
pavs znd i mgeinst the interest of the society &l
lgrge. The pules, raguletions end bye-lews are made by
the Corporgtions or development authorities tuaking in
view the larger public interest of the soclety and it 1s
the bounden duty of the citizens vo obey end follow such
rules which sre mede for their own benefite.”

19, Tn DR.G,N.KHARJURIA -VS- DELHI DEVELCFMENT AUTHORITY (1823) O
3CC 762), the Supreme Court observed as under:-

"pefore perting, we have 2n observation to meks. The
=sme is thet 8 feeling is gathering ground thet where
unauthorisnd constructicns are demolished on the force
¢f the order pf Courtes, the illegmlity is not teken
care of fully insemuch g3 the officer of the statutory
body who hed sllowed the unsutherised censtruetion to
ke mzge or mske illegel mllotments go scot-free, This
should net, however, heve heppened fer twe rogsons,
First, it is the illegsl ecticnforder of the officer
which lier &t the root ¢f the unlswful sct of the
citizen concetned, becsuse of which the officer 1is
more o be hlesmad then the recipient of the illegel
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bﬁnﬂzlt. ;t 18 thuz imperetive, eccording to us, tThat
while wundoing the micschief which would require the
demolition o©f the uneutliorlses cohstruction, the
gelinguent officer hes 6lso oo be punished in
sgookdence with leyw, This, howevar, Egeldom heppene.
Secondliy, %o waka czarea of the injustice ccm"léheiy,
the officer who hsd misussd his power has elsc to be
properly punished. Otheorwise, whst heppens is thet the
afficer, wno made the haey when the sun shinped, reteine
the hey, which tempts others to do the sane, This
reelly qives fillip to the commisesion of teinted ects,
wheregss the aim should be opposite.”™

20, In MRS.MAENJU BHATIA -VE- NEW DELHI WUKICIFAL CONMITTEE (AIR
1850 5C 223), the burlder, efter obtaining requieite sapction to build
3 floora, constructed more floors, soid the flate &nd geve possessien
to the respective buvers. Subsequently, Lt was found chat the builder
eonstructed the building in wvicletion of the building regulsticns end
conseguently flets on  the top four floors Wwere ordered to Dbe
demolizhed. The demolitaeon wes chéllenged in the Hich Court bv way of
& wtit petition which wes dismiosed. Special leeve to eppeal to the
Supteme Court wes Blso cismizsed, The guestion before the 3Suprems
Court wes whether the eppellents who hed purchesed the flets without
sue builder imforming them of the illegsl conctruction, should be
compensated for the lese suffered by them. The High Court in the
impugned judgment direcie swe  peturn af the amount pluz  the
emcelation cherges, The Supreme Court noticed thet the escelsted price
68 on the dete we&s eround Re,l1.5 creres per flev. Taeking 4inte
considepstion the totelity of the circumatences, the Supreme Court
directed the builder to pey Re.60 lekhg including the emount peid by

the gllottees.

21, In an ungeporced dacision of the Supreme Coutt in RAM AWATAR

AGLRVAL -VS- THE COREORATION OF CALCUTTA (C.h.NO,G216 OF 1881) decidea
on HRugust 20, 1896, a&n unsuthcrised construction im the City of
raleutte wee cllowad to be denclished by the Corporation of Calcutte.

LHLCL -

It was & multi-storied building. The Court ocbserved B9 ungsri-

110 share the feeling of the Deputy city Architect
when he stetea in pereogreph 18 of his pffidavit that
t+hiz i3 @ cese in which &n unecrupulouz builder took
sdventege of the ‘court's crder up to & point of time
and =fter he f&iled in tURe igrgl process up Lo thig
Court. ths LELENLE WIlT =at Up o Seley the inevitable
gnd thus in thiz matter tRe unsuthorised atructure
-z end uneefs hss 2Ho0d ell  theER YEBIE, Ve
heye, thervefors, O WaanRot of raubt thst thig 12 & case
in which exemplety €oete should be awerded. ™
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2. In MN,C.MEFTA -¥3- UNION OF INDIA (2008) 3 52C 3589,
Y, i Sehherwel, CJ, teking note of the fisgrent viclatione of verious
lews in levgs number of immovabie properties including municipel lews,
WEster plan end other plens besides envirommental lgws, observed thet
the court cennot remsin @ mute spectetor vhen the vipleriona« glso
effect the environmeEnt end  heelthy living of law-gbiders, The
enormity of the problem which, to & greet eXtent, is the Zging of the
guthoritiea themselves, dose not mesn thet s beginning should nog he
mzne o get things right. If the entire misuser cennot be SLOpped 6T
one point of time beceuse of its extensive nature, then it hes to be
stopped in o phused menner, beginning with major violators. There hes
Lo be e will to ¢o i, The thinge cannot be permitved to go on in
thie mannz2r forever, The Court cited with Erprovel the observations of
R.C.Lehotd, Chief Justice of Indie (28 he then veg) in the cese of ANZ
GRINDLEYS BENK -VS- COMMISSIONER, MCD (1925) 8¢ DRJ £92), thet the
word "'enviremment” iy of brosd speotrum which brings within its embit
nygilenic etmosphere =nd ecologiczl belance. It is therefore, not only
the duty of the State but also zhe duty of every citizen to maintain
myaienic eavirenment, There i conatitutiongl imperective on the Stete
coveramznt end the muonicipslities, net only to ensure &nd safequerd
LLOpED environment but iy elso en imperative duty to teke BOEQUETLE
MEROUTES TO promote, provect aad improve both the men-made &nd the
netural  enviromment., The Court  elsc  gited  with gpproval the
GLEELVETLICRD ¢f the divieion Rengh of the Delhi High Court (vo which
Y.K,Zebharwal, C.J., wes & perty! in the cese of ANIL KUMAR KHUBANA
-8~ MCD (1986) 36 DRJ &58), which reads es followg: -
''55. In the concluding peregraph it wad stated that:
""In the end, I regret to notige that despite warning
end caution given by the Apex Court end elso this
Ceurt, from time wo time, that stern ection will be
teken egeinev uneuthorized constructions snd misuse,
theee aectivities have gone on unebated, without eny
Iet or hincrasnce end ell the warninge have fellen on
deasf ears without env effect on the unscrupulous
puilders snd purchesers of these Zpaces, It ig,
therefore, necesssry U0 once ggeln eend & messsge,
leuely, cleerly end firmly to sl) those wvho indulge in
such 1llegsl activities thet courts will not come to
the gid of persons who indulge in such bletent
unzuthcrized constructions end misuser of the
properties, It' ig 6lso che cduty of the courte to
RrEmin:  these metters cerefully before granting
iInJUnTtien resvreining demolition of =uch uneuthorised
congtructicns, Ordinerily the courte before Lgpuing
iOjunctions in such nstters should inasjst ypon £filing
¢f the senctioned plens end detsils about the ERLETLNG
gcituctures o prime facie find out whether the
Existing structures are in  aocordance  with  the
fencticned plan end bullding kys-leve, otc. or nes.
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The courts  mey also consider eppointment of
independant  persen to verify  correctness of
representetions mede gbout exiating structures ez in
mEny ceses unauthorised constructions are reised aftar
iezpe of Injunctiona and in cover and garb of orders
of injunction. The alerming neture of such illecel

gctivities csn be contrélléd—onlyhbymduanca~ope:&;:on

[rom all citizena including the medie end the preegs,
It is the duty of amll to expose these lawbreekers. 1
hope the media would bring to the notice of publi¢ in
genzrel thet unauthorised constructions and misuser
heve been szeverely dez2lt with by this Court and
nenceforth elso no leniency would be shown in such
matters.. A copy of ¢this judgment ehell bhe eent
forthwith vo Delhi Doordershan end All India Redio.
gveryone ha® tc be told that such uneuthorised
activities are egeinst public 4interest., These
activities have tTo be stopped forthwith. If in apite
of this werning any one indulges in such unsuthorised
construction or misuse or in purchese of these
unauthorised constructions, he would be doing it et
his own risk and peril and would nc: be hesrd. to 58y
thet he hes made lergs imyestments. I hope that st
legst now Gtais megedgs would be teken with g1l
2eriousness.

In view of the ebove, in my opinion, &ll the
petitions end eppeels deserve dismissel with cozte
gusntified av R2,10,000 in each case. These cozts would
be utilised by MCD fer cresting & epecial ¢2ll which
should be set up to curb unsuthorised construction end
misuser of the immovable properties ap thet at least a
beginning is made now to promptly check these illegel
gctivities. The eofficisle end officers menning this
cell will have to be informed that eny dereliction of
duty would be severely dealt with",

further observed in para 61 thus;-
''*Cl. Despite passing of the lews end repested orders

of the High Court and this Court, the enforcement of
the laws snd the implementstions of the orders ere

utterldy lecking. If the lews &re ngt enforced end the
grders ¢f the courta to enfofce ead implement the lsva
are ignored, thz result con only be total lewlesenses,
It is, therefors, necesse&ry to &leo identify end teke

gppropriate ecticn egminst officers responaible for
this avege of effeira. Such blstent misuse of
propertiss &t lzrge-acels cannct teke plege without
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23. In VFZHEWDRZ BABURAQ MAHADIK -V~ SUBHASH KRISHNA KANITKAR
(2005) 4 SCT B85), a two Judge Bench of the Supremz Coutt held that &
purperted resolution of the Municipel Cecuncil in terms whereol ell
unsuthorised constructions within the municipal eree wzle sought uo be
regularised upon irpssition of penelty and compounding ¢f offences iIn
cerma of Section 43 of the MATE Act, i# wholly unsusteineble in lew
and offences relating to-unguthorised or.illegal constructions cannot
we compounded end, therefore, the STLUCLUTES heve to demolished. The
court held thet regularigsetion of guch unsuthorised structures would
def2et the very purpose of introducing <the rules of ‘planned
development of the city and, thus, cases of such unauthorised
conetiuctions must be dealt with aternly.

24. Ye mey aleo. mention thst thig court in THE CHAIRMEN, FMDA
_v5-  §.PADHRKAISHNAN (2006 (1) CTC 241), to which omne of us
(A,2.5hah,C.d.} was & perty, held thet uncder the Temil Hedu Town and
Country Plenning AcCt, 1971, mere lspse of time, vizd, chpee yeers from
¢he dete of ceomplation of unauthorised construction would not etend
legalized. The appropriate guthority hes got power de hors section 56
v order demolition of unauthoriasd development under section 85(1)(c)
of the Rct. The planning guthority is, therelore, within its rgight o
{@gue nOTLCR aAgalnEL unsuthorined constructicn EVen gfter eppiry cf
three years and ters epproprigte STERS for demolition of unauthorized

Aovelonment.

25, In RANI -V3- FRISENAN (1994¢-IL-MLJ 186), K.b.Swamnl, C.Jd. hes
nald thet in view of express provlelons of ereetiong ¢8 =nd 5% of the
Tamil Nedu TowD ¢nd  Country Elanning Act, 1871, unmuthorised
construction cannot be pllowed tao be used by OwWner o lsssee pending
coneideration Of gpplication for perxissicn submitted by the OWner.

26, The catena of decieions referprzd LO apove unwaveringly show
that «the word “envitonment” 18 of broad spectrum which prings within
its empit hygienic etmosphere &nd solpgicel bslance. re. 1%,
therefore, not only the duty of the St&LE, kut algo the duty of svery
citizen to meintein hygienic snvironment. There 18 constitutional
obligetion on the Srete Government ENd the Municipelities, not only to
enayre &nd safeguatd Proper snvironment, but also &n imperative duty
tn take adequeate nmessures to promote, protect &nd improve both mEn-
made end naturel snvironment. The municipal lews regulating the
wuilding construction potivities heve been engeted to achieve @ larger
purposge of public heglth, safety end general welfere. Any violetich of
-aming gnd regulstion 1ews, tejme 8 toll in terme of public welfere

' epart from ThE rigl, Lnconvenience

of the building. Though

smd  Comyeniencs being spcrificed
nd herdship which is pozed to the OCCUPEnTS
i lews pecmit devieticn from zanctioned conztructions being
z s oy wey of excention. Only auch
[~
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connivence of the officers concerped, It is glso &
source ©0f corruptien. Therefore, action 1is elso
necessery to check ccrruption, nepotism &nd total
apethy towards the righta of the citizens. Those who
cwn the propersies that are misused heve glso implied
respongibility towsrds the hardship, inconvenience,
suffering csuged to the residents of ~the -logelity- end
injuries to third perties. It ig, therefore, not only
the guestion of stopping the misuser but elso making
the owners at default eccountsble for the injuries
couced _to others., Similsr would also be the
eccountability of errent officere p® well =ince, prima
facie, such lsrpe-scsle misuser, in viocletion of laws,
cennot teke plege without the agtiye connivance of the
officers. It would be for the officers te show wvhat
effective steps ware tzken to stop the mieuser,”

As regards the Ad hog Trade Regilstration Scheme, 2004, which was
by the MCD for regularisation of the unlewful

introduced
constructl

The Court
democrecy.

onz, tne Court obeerved in persgeaphs 65 end 66 as follows:-

"'65, The &ress and the colonies abovereferred
themeelves show that the so-called Regiatration Scheme,
2004 can heve no applicebility to the nature of misuae
undey consideration, It dessrves to be noted thet it is
impiicit in the Schems that a person to get benefit of
the Scheme hss himself to be resident of such premises.

66, The dintroduction of the Ad hoc Registration
Scheme would not only regulerise the illegalities but
further encoursge more 1llegalities to teke place by
sending & wrong messege underlying the press release,
Thie Ad hog Scheme has been steyed by this Court, A
similer scheme was &lgo gought to be introduced by CDA
gs well for grent of temporery permission for
commercial use in ipdu=triml plots &nd for condonstion
of misuse of industriel premises for offices &nd other
commerciel purposes ¢n peyment of requimite charges. On
leerned Amicus Curime f£iling IA No.1816 of 200Z,
sezking gvey of the @ald Scheme, the Scheme wis given
up end &n Bffidsyit filed that no action 18 being teken
by DDA upon the Scheme or the notice, subject-matter of
the applicetion. The introduction of such schemes by
MCD end DDA show the extent of the epethy end lack of
concern of theess bodies.”

uleimstely concluced thet rule of lew is the essence of

It has to be pressrved gnd Lewz heve to be enforced.

/
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pelnsd by ¢emolition would be fer less than the disadvantage suffered.
Quher then these, delibrrace devistione do not deserve to be condonsd
ENG compiunged, AU the time of plaaning, eXperts in the field ol town
HLENRLNG veke inta eccount verious sepects, such 68, healthy living,
toy.renment, lung epece need, lend usge intensity, ereee wheps. the
regldentisl houses ere to be built ang where the commercigl bulldings
gre to be located, the neegd of household industries stc. Regulorieing
the Constructions erecsed in violation of the regulstions hes serious
conseguences, regulerisetion in meny cesez for the violation of the
front setback, will not meke it =ecily feeeible for the Corporstion to
widen the abutting rood in future end bring the incumbent closer to
the denger of the roed, The waiver of requirement of zides mer hack
will deprive adjscent buildings end theirp occupants of light end mir
Bnd #l30 meke it impossible for & fipe engine to be used to fight fire
in 8 high-rise building, The violetion of the floor spece index, will
result in undue etrein on  the Civil emerities @=uch es water,
electricity, sewgge cellection and dispesel, The waiver of
requirements regarding fire stair cese and other fire prevention end
fire fighting messurcs would geriously endanger the occupents
resulting in the buildino becoming a very veriteble death trep. The
waiver of car perking &nd gbutting roed width ceguirements would
inevitably lesd 1o congestion aon public rosds caueing eevers
inconvenisnce to the public et large. Suzh grent of examption end the
LeguLarization 4o 1ikely to epell ruin for eny city as it effects the
lives, health, ssfety and convenience of gll its citizens. The Court
cannet remein A mUte spectator when the violstions elsc affect the
environment and heslthy lving of lew-gbidere, If the lavas ere not
enforced end the orders of the Court to enforce end implement the laws
are ignored, the result can only be totsl lewlessness.

27. In COWSUMER ACTION GROUPR'S CASE, cited supra, the Supreme
Court upheld the constitutionel valldity of section 113-A of the Act
on the premise thet it wes & power to be erercised es a one-time
feasure end the legislsture cennot extend the scheme contrary to the
crder of the Supreme Court. It is not Cpen to the Government to Keep
on emending schemeg or bring new zchemes by frequently extending the
cut-off dete thereby Virtually wmaking & complete mockery of the
provieions of the Act, RAs pointed out by the Supreme Court, the
EXEmption cleuse may properly epply only to excessive gnd genuine
herdship &nd not teo =xempt the violators from the épplication and
control of the Act thereby ellowing them @ free hend to wviclate the
rules which ere engcted in the intersst of the community end for the
orderly development of the CIty, By virtue of smended section 113-% of
the Act, buildings whizh have been constructed efter 1803 ip violetion
cf the Town rlanning lLaw, oning regularions end the Development
Centrol Rulez, Ere now 2ligible to get thoes Viocletions requlsrised
Brd Chis would in effapt defesr the object of the legizlation iteelf
end the order of che Supreme Court directing the reessndence Lo nip
the violations in the bud. Te repestedly cneble an guthority to orant
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digspensecion of the 2pplication of the Pules 1z to creste g situesian
wiich wauld Virtuelly Encourece the consistent PELTErR ¢f zbuss of the

PrOvisions of the LSt end the Rules. The wbjective of the A2t is to
FEOMOCE  planned develooment in the cicy, The frequent amendmenca
ESfeCtad o gegtion 113-A SUCCEBT Thet the Government S¥p2tt® tp check
&énd curb unpl&nneﬂ_devg;ppmant only by imposing & fze, The poser of
gxemption cannot operats Lo destroy The substentize previgione of the
GUGtute gnd thesae exempticn clauses can be applieg enly to rsmove
BACESEIVE End genuine hardship and not to virtuelly ellow the buildsrz
2 free hand in vioclating the rulas which Gre enacted 1n the interest
of the community and for the orderly development of the city.

c8. Ve ere unashle to fing elther in the SXempting provision er in
the method of ita epplicetion, aay discerpinhie FEESCN B8 to Why the
EXtmpticn should be granted in favour of the vislstors. Having regard
t0 the purpoge of the Act, Rules @nd the lieceszity for their
observance in regulating buitlding growth in the city, it 12 imperetive
thet the Rules ahould be gcrupulously eng strictly epplied, Sestion
113-A by offering priced Bmne8tY TO vioclstors et the cost of public
ANLErest ELQ coizntific town plenning reduces the stmtus of such
requlations to a purchasehle privilege from thet of mandatory
sefaguerds designed tO ensure the orderly growth of tha cicy, 211
violetions &re greuped together end the Rules only provide for
aifferent cetegorizatinn  for cifferentiel pricing only. The
cpplicetion end observence of the development ¢ontrol rules is vital
Lo the proper and planned qrowth ang develcpment of the city. If
these rulea gre given & go-by, the ineviteble reault will he ehcrtagn
of weter gznd electricity, choked rosds end ecological and
environmentsl imbelence. Sugh hardship would be suffered by every
rezident of the city. The impugned smendments to the gection sre thue
in gross violetion of Argicles 21 z 14 of the Constitution of India,
inesmuch as they erbitrarily affect the constitutionel guesraentes of
cnguring e decent and planned environment.

a9, Leerned Advocate Genersl submitted that pUrsusnt to the
acheme framed  undsr Section 113-R, not enough epplicetions were
receitved Dby the suthoriti=s ma the faes were highly excessive &nd,
therefore, the STate Government with &n interntion to ensble the people
to gpply for resularisetion coneidered it necesHery to extend the cut-
off detz frem tvime to time. He submitted that =zince it wes not

-+
possable for the suthorities to cacertein the exact cdste of
conetpuction, heving regerd to the lsrge numher of appliceticnsg, - end
BleC MeVing regerd to the feoot thet it wes o= poseible for the
EUTHOPLTiC® ©0 sacertein 2 to whether the sspsisuseisn vies before the
cut-o:f cate i.e., 2B.02.1589, it wz= NeCRSEEYY Te enect B lew $o
cover g1l the violstiong up to the extented dete/s gs per the schere,
kg 3 .ple ©o eccept the submission of the lesrned 2dvecate

i nRov possi
General, If enough epplicstionz were not received ky the Stete
Government, then the 2totes Covernment could neve eytendsd the dete of
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meking spplicetions, But there ves no justificetion for extending the
cuz-off dete =o £5 to cover the vieletions efter 28,2,1998. This iz
eppeoielly so whon the Bup

section 113-R, &2 & one-time messure, We hesren to edd thet the
sutension of cete for meking applicetiong for reguylarisaticn, es well
gs the recucticn inm frez cennot be s6ld to De illegel &nd the
constructizn mede priocp to 26.Z,1939 may be regulsrizsd, provided the
appliceticn for regulsrisstion hae been preferred before the cxtenced
dete i.e. 30.06.2002,

30. Both the C.M.D.A @snd Corporation heve submitted elgborate
sherts to chow thet the provisiona of the Act and the Pules have been
grosaly violated by the burlders and Luildinge heve heen gonstructed
in tovel violetion of the Pules., Buildings heve Dbeen either
monatructed . without eny peemizsion or sdditionsl floors heve been
reised 1n violsticn of the FSI Regulevions, In none of these
buildings, the mendetory safeguards’ releting To the cer-parking eres
gnd fire safety messures neve bezen observed, On the other hend, the
hesemant end stilt portions, which are excluaively mede for C8r
narking, have been illegally converted into shepe for commerciel use,
It eppesrs thet in some cooes the sythorivies heve taken sction end
dpwslitinn notices heve been igpued, However the builders heve
cbteincd estey on the ground that their epplicetions for regulerigetion
gre pending before the cowpetent euthority, It is alsoc seen that =ome
of the violgrors heve encpoached upcn the roads hy constructing steps,
nlotforme ete,, right on the pavements OF on the rosdz, It 18 brought
t0 @utf notice ther thers mpe encroachments on busy Sstreets like
Rengenathen Street, lHetesen Itreet, Madley Road etc, It is neceseary
to direct the municipsl asuthorities to cleer the encromchmente in
crder to ensure gmooth flow of traffic on these streets and roede. It
is needless to ey that there is no necesgity of issuing notice for
the removel and demolition of the encroechment in public streets end
veads, &z such encrogchment shell be lieble to be removed forthwith,
50 else the elegctricity connection or sewerage connection facilities
sheil ke ligble to be dizconnected forthwith,

31. We @re inclined to appoint & Monitoring Committee with
pufficient staff end ihfrestructure €O OVersge the demoliction of
unsuthorized construction put up in violation of the plenning permit,
ruster plan, CRZ &nd other lews, It is aleo necessary to identify
professienal builders of esuch bulldings S0 es TO eneble the flat
purchessra to proceed sgeinat the builders for recovery of damages. It
ig elsoc high time Thet the CMDA s&nd the Corporetion should identify °
the officers recpangible for the feilure to enforce the FSI lsws &nd
to initiste fisgiplinery ectlon agginst them. IT 18 elso necesrery to
direct that the regulsrisstion fee collected should be ke2pt gzide in &
separgte fund and not merged with the general account of the State of
Temil HKedu &nd ite egencies. Theege funde should be used for
purpose ¢f gllevieting the sufferings caused to the public by

o
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:;olatzons commitied by the builders. Further certein vicleticne like
_gilurt £0 provide edegurte cap PELKing eres, fire sefety meesypsg
Tithin ihe Dullging prepices, should he viewes seriously S it ﬁasha
LBELC2l  societel Impect end tha2se violztione cennot be arginarily
condoned by gollamting  the feas, especially in regerd ta the

, C SUCh premises nust be dirsctad 1o
g=melish the unsuthorizsd construction snd provige perking &re=s. end
fire safety messures within the premises. 3imilerly, vioclasieons in ESI
potenvisliy Impect the larger fommunity end must ngt be cendonsd
particularly in commercigl complexez, Viecletion in FSI result in &
mazgive strein on the existing infrestructure facilitiez 1ike romd
network, drzinmge, weter ets. End  elso impact the neighbourheed,
Similerly, the violetions in Qpen Space Regervetion (03R) ©r illegel
buildings put up on lake-bede, weter catchments, fload plsinz, CRZ
ELeas, &wc. have ccologlenl repercuseions end muet not be condoned end
vielatlons in such ceses must be demolizhed

32. In the reesult, in viewv of the foregoing Glscussion, we pass
the following order:-
i) Tht ameadmentz t2 fSection 113-2 of the Temil Nedu
Town end Country Plsaning Act, 1971 by Amending Acts 31 of
2000, 17 of 2001 end 7 of 2002 and the consecuential
ormendments to the Applicsation, Rss=sement ena Collection of
reyuleligalion ree (Cheanal Mzfcpeliten lvea) Rules, 1€80
e fer es eppliceble to the constructicne mede eftep
C2,2, 1800 gra heprsmr declsred Ultre vires Articles 14 and 21
of the Constitution. All orders for regulerisation of such
builcings {constrtucted mfter 28.2.82°2) pesaed pursuant to che
gmending provisions stend cuszahed.
il) A HMonitoring Committee ig hereby constituted
gonsieting of the following :-
&) The Vice Cheirmen, CMDA;
b} The Commizsioner, Corpor&tion of Chennsal;
) ¢) The Meneging Director, Chennei Metro Water Supply &nd
Sewerage Board;
g). The Chelirmen, Teril Nedu Electricity EBeard:
e) The District Ceollecteor, Chennai;
£) The Dirsctor of Fire Services;
gl Mre.Louis enezes {(former Commisesioner,
Corporetion of Chennai);
h) Mr.M.G.Deysoeheyem (IAS retd.) ({(former Secretery,
Houging end Urben Development):
) ET.KErisknen, {(Aschitect);
) Preof,Suresh Ruppuswemy, iichool of Archigecturse
@rd Pleaning, Anns Universityl;

e

kY Durgenand Belemyver (Zrchitect end izbin FleEnner):
gna
i) Beok.S=ivetean (Arzhicect and Ueben elenrere).

h)

L
e

i
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iii) The Monicoring Conmittes =zhell be provided with
pufficient zweif cnd Ainfrestructulz gnd all files

perteining IO illegel constructions to b2 pleged before 1%,

v The Commitlee snel) first teX® Up the melti-
'ﬁ; sLoTiRdg sopmercisl complaxes £op conzidsretion. This should
kL cover &l11 bul dinge which &Eve more <hen four floors in
neight. Where whe conscrucstion of the entire huilding 1ig
£ - illegel, the puilding has to be demoligheds ¥hers =n RS

floor haz besn put  up illegelly, the same chould be
demolished. Noozesery mcdificatiﬁna/demolitionu must be
done for sstisfying the norms for fire =gfery &nd Tar
perking fecilities within the puilding premiess,

v) Specisl buildings ghould pe nesegorized &9 thoge
with asczusl congtruction of ground pIUS three £loors, In
the cese of commercisl specisl puildings, the BB8EE meesures
thet apply to rulti-sgtoried ruildings 8z sbove chould be
followed. In  the cese of residentizl multi-scoried
buildings &nd special puiléings, The mon coring committes
mey Suggess 1sees srringRnt MEESULES, pearing in mind the
impect of recaining the building.

vi) The professionsl wuilders of iilsgal malsi-seoried
gnd speciecl builiings should be identified for impesiticn
of hemvy peR&lLLES. Thiz  cmount should pe us=2d TO
compeneete  the unwary purchasers gnd to taeke remedisl
meaoures for allevieting the herm cauzed to the socisty.

wii) The Commituee e¢hall identify the officers &t the
CHMDA end the Corpoeration, who 4are responegible fa¥ the
feilure to enfcorce the plenning laws &nd meke gppropriste
reconmendesicn for prosecution and/or disciplineary action.

viii) The CMDA gnd the Corporation ere direcped €O
tele ECtian ggEinst the illegsl multi-storied end epeciel
puildinge, g2 per the recommendation of the Meonitoring

| Committee. The Commissioner of Pelice, Chennei 18 directed
o to provide neceszsary police protection for teking actieon
Eﬁ ) poEinstc illegel senstructions.

i) To eveoid future vipleticns, bpuildings should be
cervified £ eV ween construcred 1N complignce of
clERTLRY RELTLT B80S athar eppliceble lewWs. The Certifving
Offiges will b2 napzanzslly reapongilile if eny dillegsl
builging =39 gorrpafizd. slegtricity, W&ELEr gonnEcticn and
sooupation  Lhouia ke conptingent on sych certificess. In
reppect  0f the huilders wWho Heyve bLeen identified by the
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compliance only By
sgnel responsikilityn.
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golicoe 2 &t She diepesel of the Corpofaticn
the  purpoze ¢f cerrylng out  work of remeveal
Encroachment

'

w

¥y Mo (Civil Cours zhgll
=

z enpierteEin - eny syit
proceedings or epplicstion in r &

o0

of

Lok g

gt of the sction teksn

by the CMDA or Cotporation in regpect of cthe i1llegel

construction end =snoroschments on roeds gnd pevements,

All

pending and future petitions filed/to be filed egainst CHDA

end the Corporstion releting to the dllegasl
urguthorieged <onstruction of buildings and or engcroachm
and the demelitien notice chell be plgced before
epecigl bench to be nomineted by the Chief Justice.

ungd

Bnt,

the

1.5 &

¥3. The wpit patitions ere eccordingly asllowed. Consegquently, the

connected miscellaneous petitions ere closed. No costs.
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1. PR to Chief AecratEry,
Government of Tamil Hacu,
Fore S5t George, Channei,

2. The ¥ice Cheirman, CMDR

2« The Bigtrict Cellector, Chennsi:
& The Director of Fire Services, Chennsi.

5. Mr. Louilg Menezes,

{(Faopmer Commless=ioner)
Corporeticen of Chsnnsi..
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7. Mr.E.T,lirishnel, (ACChitect))

8, PBrof.Suresh Huppuswenmys,
ezhocl ef hpshivécours eno Plenning,
nnne UniveErsity.

Q. Wr. Durosnand Balsgver
{(hrchitect end Urken Plenner)

10. Dr.2.Scivetssen (Arcnitecdt and Urban Flenner).

1i. The Menugping oLlreaiol,
Chennai Mrteopaliten Weter Supply end Sewersge Board.

le, Tne Cpsilrman
Temil edu Electricivy Scard

14, The Commdassioner,
Cerperetict of Chennal.

15, The Reglscrer,
ity giwvil Court, Chennei.

16, I'Me Secretapy to Government,
Law Depgrtmant, Fort St.CGeorge,
Cnenneli-S00 003,

17, 'THE SecpPEtEpy to Bevernment,
Heuging and Urkan Developwant
Depertment, Fort St.George,
Chennsti-8a0 208,

TE. The Membelr SECLETEIY,
Crnanned Metrepelitsn Developmzn®
rugharisy,
Thalerwuthy MHat jen Meleged,
=
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20 The 1ener;
Corporata of Ohennei,
Alpon Bunla 1n,,
Chgnziel~aGo 093

Z2he The Comprisgloner of PFolice
Sreeter Cnanﬂ54 Cilty,
Exmore, Lhenngi-g,

22 The Cheipmsn,
Temil Nedu El=zctricitvy Boerd,
800, Annm SolEi, Chennzl-Z.

B The Chaltnisd,
Chenn&i Metropoliten VWeter supply
and severage bBoavd, Pumping
Stetion Read, Chennsi-2,

WO CC5 TO MR.GIRISH NEELARFKANDAN, ADVOCATE (SR 38171 & 3B8175)
THREL CCS TG MR.J. RAVINDREN, AUVOCATE (SR 36176, 38172, 35160)

\w W Trafpe Rpomoe ﬁuﬁﬂ';b/
THREE CC3 TO MR.K.R. RMﬁA§5MY”“ ARTY IN PERSON (SR 18647)

.-.-

OKE CC 7O BLEPHANT G. RAUEKDAAN, ADVOCATE (SR 36084)
T#wO CCS TO MR.L,N. PRAGHASHAM, ADVOCATE (SR 379%4)
OKB CC TO MR.T. MOWAN, ADVOCATE (SR 38541)

ONE CC TO G.P., (SR 37357)
W,P.NO=2.1EE9E of 2000, 19888 cf °
2001, 24316 of 2002 and 17646 of
2008 END

W.M.P.No2, 27353 aend 2738¢ of

4000, 22477 mnd 25478 cf 2001,
SI4i4 Eng 32425 of 2002 end
ME.Nes. 1, ¢ nd 3 of 2006
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